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PREFACE. 


Thb  intentioii  of  the  pment  tnatife  is  to  em. 
brace,  in  a  concise  yet  oompreheDsive  Tiew,  the 
whole  law,  both  dementarj  and  practical,  rdatinf 
to  the  sale  of  raal  property,  from  the  time  a  Tcodor 
first  applies  to  his  solicitor  to  dispose  of  it,  until 
its  final  consummation  by  the  actual  conTcyanoe 
to  the  purchaser,  with  remedies,  both  legal  and 
equitable,  which  either  a  Tcndor  or  purchaser 
may  resort  to  in  case  the  other  should  reftise 
to  complete  the  contract;  the  whole  arranged  in 
such  a  manner  as  to  couTey  instruction  to  the 
student,  and  general  information  to  the  prac- 
titioner. 

The  subject-matter  of  the  present  volume  has 
appeared  from  time  to  time,  for  the  course  of  the 
last  twelTC  months,  in  the  Lam  TUmet,  during 
which  period  the  author  has  receiTed  many  valu- 
able suggestions  from  several  memben  of  the  pro- 
frssion,  who,  from  a  perusal  of  the  articles,  wen 
pleased  to  take  a  kind  interest  in  the  work,  that 
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have  enabled  him  to  make  it  far  more  complete 
and  better  adapted  to  general  practice  than  his 
own  individual  exertions,  unaided  by  sach  im- 
portant assistance,  could  possibly  have  accom- 
plished, and  which  he  feels  the  most  gratefiil 
pleasure  in  now  acknowledging. 

The  subject  commences  with  treating,  first,  the 
proceedings  preliminary  to  the  sale,  suggesting 
the  best  course  to  be  adopted  to  dispose  of  the 
property  to  the  greatest  possible  advantage,  also 
practical  directions  for  preparing  the  advertise- 
ments, the  particulars  and  conditions  of  sale,  and 
pointing  out  at  the  same  time  such  forms  as  ttay 
be  best  adapted  for  that  purpose ;  all  of  which  will 
be  supplied,  either  in  the  body  of  the  work  or 
in  the  Appendix.  Next  will  come  ;the  consi- 
deration of  the  sale  itself,  and  the  manner  in 
which  it  ought  to  be  conducted  ;  the  duties, 
powers,  and  responsibilities  of  the  auctioneer; 
the  effect  and  operation  of  the  Statute  of  Frauds ; 
the  mode  of  conducting  a  sale  under  a  decree  of 
a  Court  of  Equity;  and  how  a  sale  by  private 
contract  ought  to  be  conducted.  After  this,  the 
capacity  of  the  contracting  parties  will  be  dis- 
cussed. The  next  subject  of  inquiry  will  be  the 
proceedings  immediately  subsequent  to  signing 
the  agreement,  under  which  head  will  be  included 
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the  preparati<m  and  deliTery  of  the  abstract,  with 
practical  inatractioni  for  fraaaing  it,  and  the  order 
and  manner  in  which  the  respectiTC  docomenta  and 
mattere  of  fact  connected  with  the  title  ahoold  be 
set  ont  and  stated.  Then  wiU  follow  a  dissertation 
on  the  duties  of  the  purchaser's  solicitor  in  inves- 
tigating the  title ;  the  nature  and  operation  of  the 
▼arious  assurancea;  the  rulca  applicable  to  their 
construction  fully  explained;  and  tiie  important 
alterations  made  by  sereral  recent  Acts  of  Par- 
liament, which  so  materially  affect  the  law  of 
real  property,  thoroughly  gone  into. 

The  next  suliject  of  discussion  will  be  the  inter- 
mediate proceedings  between  the  iuTCstigation  of 
the  title  and  the  execution  of  the  couTeyanoe,  in 
which  many  practical  obserrationa  will  be  offered 
as  to  the  manner  in  which  this  very  important 
part  of  the  transaction  ought  to  be  conducted, 
including  the  requisitions  and  objections  to  the 
title — ^how  these  should  be  replied  to— the  com- 
parison of  the  abstract  with  the  different  docu- 
ments  to  which  it  refers — ^what  other  evidence  may 
be  necessary  to  substantiate  the  title— K>b8ervations 
upon  the  Stamp  Acts  by  which  the  yalidity  of  any 
of  the  assurances  may  be  affected — ^Ihe  searching 
for  incumbrances— K)f  equitable  protection  against 
them — and,  in  case  Uie  title  should  prove  un- 
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marketable,  what  coarse  the  purchaser  should 
adopt  to  rescind  the  contract,  or,  in  the  event 
of  his  being  satisfied  to  take  a  defective  or  a 
doubtful  title,  how  he  may  be  best  indemnified 
from  the  possible  consequences ;  and,  in  fact, 
every  matter  connected  with  the  winding-up  of 
a  purchase  will  be  completely  sifted. 

This  being  done,  the  various  modes  of  assurance 
by  which  the  property  may  be  conveyed  to  the 
purchaser  will  be  pointed  out :  the  manner  in 
which  the  conveyance  should  be  framed— the  ne- 
cessary parties — ^the  recitals  which  may  be  re- 
quired— ^the  manner  in  which  the  parties  should 
convey — ^how  the  parcels  should  be  described  and 
set  out,  particularly  where  various  kinds  of  pro- 
perty, as  freehold,  leasehold,  and  copyhold,  are 
included  in  one  and  the  same  deed — ^how  the 
uses  and  estates  should  be  limited — and  with 
whom  and  in  what  manner  the  covenants  should 
be  made. 

The  last  matter  for  consideration  will  be  the 
right  of  a  purchaser  to  rescind  the  contract,  in 
case  the  vendor  fails  to  make  out  a  title;  and 
the  rights  and  remedies,  both  legal  and  equitable, 
of  both  vendor  and  purchaser,  in  case  either  the 
one  or  the  other  should  refuse  or  neglect  to  per- 
form his  part  of  the  contract. 


FBSFACI.  iX 

In  order  to  render  the  work  as  practicaUy  niefol 
as  ponible,  precedents  of  forms  of  contracts,  par- 
ticulars and  conditions  of  sale,  conveyances,  as- 
signments, nnderleases,  disentailing  deeds,  and, 
in  foct,  every  kind  of  assurance  that  is  likely 
to  be  required  to  pass  any  landed  property  of 
any  kind  or  description,  will  be  supplied  at  the 
end  of  the  second  yolume.  A  table  of  the  cases 
referred  to  will  also  be  famished  to  each  yolume, 
as  also  an  index  of  the  contents,  forming,  in  fiuit, 
a  complete  analysis  of  the  whole  work. 

It  was  the  author's  original  intention  to  have 
delayed  the  publication  of  the  work  until  it  was 
completed,  but  being  under  an  engagement  to 
supply  the  subject  in  the  first  instance  to  the 
Law  Timea,  which  must  necessarily  occupy  some 
months  more  before  it  is  exhausted,  he  has  yielded 
.  to  the  recommendation  of  several  professional 
gentlemen  in  thus  offering  it  in  an  unfinished 
state.  The  whole  will,  however,  be  completed 
in  two  volumes,  and  the  second  will  follow  as 
soon  as  circumstances  will  possibly  admit. 

The  author  is  painfully  aware,  that,  in  under- 
taking a  task  involving  so  many  difficult  and 
important  questions,  it  is  more  than  probable 
he  may  have  fallen  into  some  errors,  and  at  the 
same  time  have  been  guilty  of  many  omissions, 
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for  which  he  throws  himself  on  the  kind  indulgence 
of  his  readers,  with  this  only  plea,  that  no  time 
nor  pains  have  been  spared  on  his  part  to  make 
the  work  complete,  and  to  render  it  practically 
useful  to  the  profession. 

Plymouth, 
December  1846. 
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A  PRACTICAL  COMMENTARY 

OK 

THE  LAW  OF  CONTRACTS 

BSLATINO  TO 

REAL  PROPERTY. 


CHAPTER  I. 

SALES   BY  AUCTION,    SALXS     UNDIR   DICftBKS   Or 
A   COURT  OF   BftUITT,  AND    SALB8   BY  PRIVATB 
CONTRACT. 
I.   PROCBBDINaS   PrBLIMINARY  TO  THB  SaLB. 

1.  AtceHainmtnt  qf  Vdhie. 
%,  Inveitigaiion  qfthe  Title. 

3.  Adoerimng  ike  Property , 

4.  Practical  Directiont  for  Framiimg  the  Parti' 
cuUtrs  and  Conditioiu  qf  SdU, 

1.  At  to  the  Particulart  relating  to  the 
subject-matter  of  Sale. 

9.  The  Conditions  suijeet  to  which  the  Pro- 
perty is  to  be  sold. 

II.    Of  THB  MANNBR  OF  CONDUCTING  SaLES  BY 

Auction. 
III.  Salbs  under  a  Dbcrbe. 
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IV.  Sales  by  Privatb  Contract. 

1 .  Operation  of  the  Statute  of  Frauds  upon  Con- 
tracts  relating  to  the  Sale  of  Real  Property— 
Interests  unthin  the  First  and  Second  Sec- 
Hons— Interests  within  the  Third  Sectionr^In- 
terests  vjithin  the  Fourth  Section  as  to  the  Ad- 
missibility of  Parol  Evidence  to  explain  a 
written  agreement— What  wHl  amounf  to  a 
valid  Signature, 

2.  Practical  Remarks  upon  framing  Agreements. 

3.  Observations  on  the  Stamp  Acts  relative  to 
Agreements, 


1.  Proceedings  preliminary  to  the  Sale. 

1.  Ascertainment  of  Value. 

2.  Investigation  of  the  Title. 

3.  Advertising  the  Property. 

4.  Practical  Directions  for  framing  the  Par- 
ticulars and  Conditions  of  Sale. 

The  laws  relative  to  the  sale  and  conveyance 
of  real  property  may,  we  think,  be  best  inves- 
tigated by  taking  up  the  subject  at  its  very 
earliest  stage;  commencing  in  fact  from  the 
time  at  which  the  client  first  goes  to  his  solicitor 
and  says,  **  Sell  this  property  for  me,"  to  the 
actual  completion  of  the  purchase.  To  effect  this, 
it  will  be  requisite,  first,  to  take  into  consideration 
those  matters  which  usually  precede  the  contract ; 
then  the  contract  itself,  as  well  as  the  capacity  of 
the  contracting  parties;  and  afterwards  minutely 
to  trace  the  subject  through  all  its  various  and 
intricate  details,  until  the  sale  is  finally  consum- 
mated by  the  actual  conveyance  to  the  purchaser. 
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A  careful  oondnct  of  the  preliminary  matten  it 
erer  of  the  greatest  importance,  ai  a  Terj  trifling 
oTersight  at  the  commencement  may  canie  a  Mriei 
of  difficolties,  and  those  often  accompanied  with 
expense  as  well  as  delay  throngfaoat  the  whole 
course  of  the  transaction,  which  a  little  early  care 
and  foresight  might  have  prevented.  These  pre* 
liminary  proceedings  may  be  ranked  under  the  four 
foIlo?nng  heads ;  tiz.— 1.  The  ascertainment  of  the 
value  of  the  property  which  is  to  be  the  subject- 
matter  of  sale.  2.  The  investigation  of  the  title 
of  that  property.  3.  The  advertisements.  And,  4. 
The  manner  in  which  the  contract  or  conditions  of 
sale,  under  which  it  is  to  be  sold,  should  be  pre- 
pared. 

1.  Aicertainmeni  qf  Value, 

The  value  of  the  property  may  sometimes  be 
arrived  at  without  much  trouble  or  difficulty,  parti- 
cularly if  it  has  been  the  subject  of  repeated  sales, 
and  has  for  a  series  of  years  undergone  butfow  alter- 
ations. But  when,  on  the  other  hand,  it  has  been 
the  subject  of  a  variety  of  changes,  the  task  becomes 
far  more  difficult.  During  the  last  twenty  or  thirty 
years,  many  barren  tracts  of  country  have  been  in- 
closed, and  brought  into  different  degrees  of  cultiva- 
tion ;  some  to  the  great  advantage  of  the  improvers, 
whilst  others  have  afforded  a  very  inadequate  return 
for  the  immense  labour  and  rast  sums  of  money  that 
have  been  expended  upon  them.  Some  lands  pre- 
senting but  a  sterile  and  unprofitable  surface,  con- 
tain rich  mines  of  hidden  wealth  beneath ;  and 
others,  though  of  small  importance  in  their  present 
B  2 
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state,  may  eventually  become  so,  in  confleqnenc6  of 
offering  a  favourable  sitnatbn  for  buildings  or  other 
improvements.  To  arrive  at  the  tme  value  of  pro- 
perty thus  situated  must  always  be  attended  with 
difficulty.  The  annual  sum  it  produces  at  rack-rent 
affords  at  best  but  an  uncertain  criterion,  as  the 
utmost  it  can  accomplish  is  to  speak  of  the  then 
present  surface  value.  In  cases  of  this  nature, 
therefore,  the  advice  of  surveyors  and  other  scienti- 
fic persons  should  always  be  taken ;  as  few,  if  any, 
profesabnal  gentlemen,  however  well  stored  their 
minds  may  be  with  legal  lore  or  general  information, 
can  be  capable  of  arriving  at  a  just  conclusion  in 
matters  of  this  kind,  particnlariy  in  a  locality  they 
are  unacquainted  with. 

A  great  facility  has,  however,  been  latterly  af- 
forded throughout  the  kingdom  for  procuring 
estates  to  be  surveyed,  valued,  and  mapped  by 
means  of  the  surveys  taken  under  the  Tithe  Com- 
mutation Act ;  forming,  in  fact,  a  kind  of  Domes- 
day book  for  future  generations,  which  seems  likely, 
in  many  ways,  to  prove  highly  beneficial  to  the 
present  and  future  proprietors  of  landed  property. 

2.  InveitigaHon  of  Title, 
The  too  prevailing  practice  of  the  vendor's  so- 
licitor delaying  to  investigate  his  client's  title  until 
the  latter,  by  signing  the  contract  for  its  disposal, 
has  bound  himself  to  furnish  it  uaoonAfionaQy,  has 
sometimes  been  productive  of  the  most  serious 
consequences,  whilst  its  usual  results  are  delays, 
rarely  unattended  with  expense  often  considerable, 
and  always  annoying ;  nor  are  instances  wanting  in 
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wbieh  a  nogleot  oC  thii  kmd  kas  been  prodoctif  e  of 
such  oMt  and  delay  aa  in  tfaarend  to  ruin  a  vendor 
outriglit,  inatead  of  leUeving  him  from  tome  tem« 
porary  embarraament  iriueh  waa  hia  indoaement 
for  thvB  wiihing  to  diapoee  of  his  property. 

A  vendor  who  ia  wnacqwainted  with  the  tme 
state  of  his  title  may  poanbly,  by  the  aimple  act  of 
signing  a  general  agreement  to  aeli,  bind  himself 
to  famish  information  respecting  hia  property 
which,  if  done,  will  not  only  eifectiially  deter 
any  one  from  completing  the  porchase,  but 
may  expose  the  owner  of  it  to  eviction,  or 
at  any  rate  to  litigation,  by  exposing  the  weak- 
nesi  of  his  estate  i  which  may,  and,  indeed,  often 
has  been  communicated  to  persons  having  claims 
upon  the  property.  Now  had  the  title  been  previ- 
ously investigated,  and  it  had  been  discovered  that 
the  defects  were  incuraUe,  and  at  the  same  time  of 
sudi  a  dangerous  nature  that  tiieir  disclosure  would 
tend  to  the  misduevous  results  above  alluded  to,  how 
much  more  prudent  a  oonrae  would  it  have  been 
to  have  avoided  incurring  so  great  a  risk  b  j  thus 
placing  the  property  in  the  market,  where,  after 
all,  there  was  so  little  prospect  of  its  being  sold.  And 
even  where  a  title  is  quite  safe,  it  will  often  be  ad- 
visabls  for  a  vendor  to  protect  himself  against  un- 
necessary delay— for  ftw  men  sell  their  estates  who 
are  not  in  want  of  the  purchase-money,  as  well  as 
from  unnecessary  expenditure,  arising  from  objec- 
tions  or  requisitions,  often  frivolously  and  some* 
times  even  vexatioualy  made.  It  sometimsa  hap- 
pens that  some  of  the  earlier  instruments  of  title,  or 
some  recited  deeds  or  othto  documents  relating  to 
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the  property,  may  be  lost,  or  the  yendor  may  be 
unable  to  obtain  their  production;  or  they  can 
only  be  procured  at  a  vast  expense  in  proportion 
to  the  amount  of  the  purchase-money.  Some 
minor  points  may  also  arise,  which,  though  scarcely 
possible  to  prejudice  a  purchaser,  he  might,  if 
he  pleases,  insist  upon  having  cleared  up,  and  so 
entail  very  heavy  costs  upon  the  vendor.  This,  in 
sales  of  small  properties,  has  in  some  instances 
exceeded  the  actual  amount  of  the  purchase-money, 
and  may,  indeed,  occur  in  the  sale  of  estates  of  con- 
siderable value,  when  sold  in  small  lots  and  the 
title-deeds  are  numerous ;  for  each  lot  forming  a 
distinct  subject-matter  of,  sale,  each  purchaser  is 
entitled  to  have  attested  copies  of  all  the  title-deeds 
necessary  to  establish  his  title,  where  they  are  not 
delivered  over  to  him  at  the  time  of  completing  the 
purchase ;  and  all  these,  in  the  absence  of  an  ex- 
press stipulation  to  the  contrary,  must  be  furnished 
by  the  vendor  at  his  own  expense.  An  instance 
once  occurred  (Bird  v.  Le  Fevre,  6  Yes.  460,  n. 
(a)  ;  see  also  Berry  v.  Youngs  2  Esp.  N.  P.  C. 
640  (n.)  ;  Dare  v.  Tucker,  6  Ves.  460 ;  Bough- 
ton  V.  Jewell,  15  ibid.  176;  Barclay  v.  Rome,  1 
Sim.  &  Stu.  449)  where^  in  the  absence  of  a  pro- 
vision of  this  kind,  an  estate  having  been  sold  in 
200  lots,  it  cost  the  vendor  2,000/.  to  furnish  the 
various  purchasers  with  the  attested  copies  which 
they  insisted,  as  they  had  clearly  a  right  to  do,  upon 
being  supplied  with. 

Now  most,  if  not  every  one  of  the  evils  resulting 
from  the  above  causes,  might  have  been  avoided 
by  well-penned  conditions  of  sale,  which,  without 
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the  sliglitett  injnttioe  to  the  pnrduunr,  would 
have  protected  the  vendor  from  all  the  difficnltiet  in 
which  the  particolar  circnmatancet  of  hit  title 
would  otherwise  haTe  placed  him. 

The  vendor's  solicitor  should  also  take  espedal 
care  to  ascertain  the  actoal  estate  or  interest  his 
client  takes  in  the  property,  as  also  the  natore  and 
tenure  of  the  property  itself,  and  all  its  incidents 
and  liabilities.  If  the  vendor  takes  bat  a  limited 
interest,  as  for  years,  or  for  his  own  life,  or  his 
estate  is  determinable  on  the  lives  of  others,  his 
solicitor  shoold  strive  to  ascertain  how  that  interest 
may  be  disposed  of  to  the  greatest  possible  advan- 
tage. If  the  estate  be  determinable  npon  lives,  he 
should  ascertain  whether  any  of  the  lives  are  in- 
sured, and  if  so,  whether  any  of  the  policies  are  in 
the  possession  or  under  the  control  of  the  vendor, 
and  whether  in  the  latter  ease  the  policy  might  not 
be  advantageously  disposed  of  with  the  property. 
Whether,  in  case  none  of  the  lives  are  insured,  it 
might  not  be  advisable  to  do  so  before  offering  the 
property  for  sale ;  and,  if  so,  then  which  of  the 
lives  it  would  be  most  eligible  to  select ;  and  here 
it  may  be  proper  to  remark  that  there  are  some 
insurance  offices  which,  under  certain  restrictions, 
will  undertake  to  insure  even  unhealthy  lives. 

Another  important  subject  of  inquiry,  where  a 
vendor  takes  a  limited  interest,  is,  whether  that  in- 
terest might  not  be  more  advantageously  disposed 
of  if  the  concurrence  of  other  parties,  also  interested, 
could  be  obtained ;  as  the  concurrence  of  the  rever- 
sioner where  the  party  wishing  to  sell  is  only  tenant 
for  life  $  or  vice  vtndt  the  concurrence  of  the  te* 
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nant  for  life,  where  the  intended  vepdor  is  only 
entitled  to  the  Teverslon  expectant  on  the  determi- 
nation of  such  prior  life  estate. 

Where  there  are  any  outstanding  estates  in  third 
persons,  who  take  no  beneficial  interest  in  the  pre- 
mises :  as  where  a  mortgage  has  been  paid  off,  but 
there  has  been  no  reconveyance  of  the  mortgaged 
premises,  it  will  frequently  be  advisable  to  get  all 
these  conveyed,  either  to  the  vendor  fiimself,  or  to 
a  trustee  for  him,  prior  to  offering  the  property  for 
sale ;  for  it  has  often  happened  that  persons  who 
would  readily  have  concurred  in  an  assurance  for 
the  purpose  of  strengthening  the  owner's  title  to  his 
possessions,  yet  when  they  find  the  property  is  in 
the  market,  and  suppose  their  conveyance  essential 
to  complete  the  sale,  will  often  give  a  great  deal  of 
trouble  and  make  very  exorbitant  demands,  which 
they  would  never  have  dreamt  of  unless  they 
supposed  the  vendor  wanted  to  sell  the  property. 
It  is  true  a  court  of  equity  would  in  most  instances 
compel  parties  of  this  kind  to  concur,  but  still  the 
necessity  of  adopting  such  a  course  should  if  pos- 
sible be  avoided. 

Another  important  question  often  arises,  which 
renders  it  especially  necessary  for  a  solicitor  to  be 
acquainted  with  the  true  state  of  his  client's  titie ; 
and  that  is,  whether  such  titie  may  not  be  so  dr- 
cumstanoed  as  to  render  a  sale  by  private  contract 
a  more  eligible  mode  of  proceeding  tiian  a  public 
auction. 

A  titie  may  be,  and  indeed  often  is,  so  situated 
as  to  render  it  prudent  for  a  vendor  to  insert  such 
special  stipulations  in  his  contract,  which,  though 
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open  to  little  or  no  objection  at  all  when  piiratelj 
diacuMd,  would,  if  rabmitted  withont  oommflnt  to 
the  pnbUc  in  the  ordinary  oonditiont  attendant  on 
an  auction,  tend  very  considerably  to  damp  the 
ttle,  and  perhapi  eten  have  the  effect  of  deterring 
parties  from  bidding  ftnr  the  property  at  all.  It 
often  happens  that  there  are  some  dormant  claims 
npon  the  estate,  wldch,  though  not  likely  to  be 
made,  are  yet  a  fatal  ol^jeetion  to  the  title.  Righta 
may  also  have  been  leaeiied  by  former  grantors 
which  have  never  been  eierdsed,  and,  in  all  human 
probability,  never  will,  as  a  right  of  digging  and 
searching  ibr  minerals  in  a  district  unadapted  for 
mining  purposes.  An  inability  to  complete  the 
title  until  a  fiiture  period,  on  account  of  some  of  tlie 
conveying  parties  befaig  under  age,  not  onfrequently 
occurs.  Ik  sometimes,  abo,  happens  that  a  person 
having  a  daim  upon  the  property,  and  whose  in- 
terest determines  with  his  life  or  foilure  of  iuue, 
is  dead,  snd,  there  is  every  reason  to  believe, 
without  leaving  issue,  but  there  is  no  conclusive 
evidence  to  prove  either  of  those  facts.  It  may 
also  happen,  that  some  of  the  earlisr  title-deeds 
are  lost,  or  the  vendor  is  unable  to  produce  them, 
or  he  has  a  mere  possessory  title,  without  any  evi- 
dence whatever  to  shew  its  commencement,  in 
which  ease  even  a  peaceable  and  uninterrupted 
possession  of  sixty  years  will  not  confer  a  good 
title,  unless  its  origin  can  be  shewn ;  nor  has  the 
recent  Statute  of  Limitations  (stat.  3  &  4  Wm.  4, 
c  27)  made  any  alteration  in  the  law  in  this  re- 
spect. (Coiirel  v.  Waikin$,  1  Bea.  361.) 
Now  all  these  impediments  above  enumerated, 
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though  forming  a  serious  objection  to  a  title,  may 
yet  ia  a  great  measure  be  obviated  by  a  private 
arrangement  between  the  parties,  A  purchaser 
may  be  satisfied,  after  a  fair  discussion  upon  the 
subject,  that  the  dormant  claims  can  never  possibly 
be  asserted ;  that  no  exercise  of  the  reserved  rights 
will  ever  be  attempted,  the  effect  of  which  would  be 
to  incur  a  considerable  amount  of  expense,  without 
the  possibility  of  any  benefit  being  derived  from  it. 
When  any  of  the  necessary  conveying  parties  are 
under  age,  some  arrangement  may  generally  be 
entered  into,  where  the  parties  are  ready  and  willing 
so  to  do,  by  which  the  purchaser  may  be  allowed  to 
retain  a  proportionate  part  of  the  purchase-money 
until  the  title  is  perfected  by  the  concurrence  of  the 
minors.  And  in  all  the  other  instances  where  the 
vendor  is  in  affluent  circumstances,  and  has  no 
objection  to  give  the  purchaser  a  sufficient  indem- 
nity, the  matter  may  generally  be  arranged  to  the 
mutual  satisfaction  of  all  parties. 

3.  Adoertiting  the  Property, 
If  the  lands  which  are  the  subject-matter  of  sale 
are  designed  to  be  sold  by  public  auction,  the  adver- 
tisement should  state  the  day ;  the  time  and  place  of 
sale ;  the  name  of  the  auctioneer,  and  the  name  and 
place  of  abode  of  the  vendor's  agent  or  solicitor. 
It  should  also  contain  a  general  description  of  the 
property,  number  of  lots,  quantity  of  acres,  and 
the  particular  kind  of  tenure  under  which  it  is 
holden.  Should  the  estate,  as  often  happens,  be 
sold  by  private  contract  before  the  arrival  of  the 
day  when  the  sale  is  advertised  to  take  place,  or 
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should  any  other  events  arise  to  prevent  the  sale 
from  taking  place  at  the  appomted  tisie,  early 
notice  to  that  effect  should  be  giveui  and  should  be 
drcolated  in  such  way  as  to  obtain  equal  publicity 
as  the  previous  advertisements  ;  in  order  that  par- 
ties  may  not  be  put  to  the  trouble  and  expense  of 
attending  the  proposed  place  of  sale,  when  no  actual 
sale  is  intended  to  take  place  there. 

When  a  sale  is  to  be  made  under  a  decree  of  a 
court  of  equity,  the  practice  is  for  the  particulars  of 
sale  to  be  prepared  and  approved  of  by  the  Bfasler 
previously  to  the  advertisement  of  the  property,  and 
his  signature  must  be  procured  before  this  can  be 
done.  Tn  sales  of  this  kind  there  are  always  two 
advertisements.  In  the  first,  no  time  of  sale  is  ap. 
pointed ;  but  in  the  second  (termed  the  peremptory 
advertisement),  which  is  usually  inserted  about  three 
weeks  afterwards,  the  thne  and  place  of  sale  is  fixed 
upon,  and  copies  of  tlus  advertisement  are  put  into 
other  newspapers :  usually  in  one  or  two  weU-dr- 
cnlated  London  papers,  and  such  provincial  ones  as 
are  in  the  most  general  circulation  in  the  neigfa* 
bourhood  of  the  property.  (Smith,  Pract  172,  2nd 
edit. ;  1  Turn.  Pract.  127.) 

4.  Practieal  Direeiiont  for  Jraming  the  Particu* 
lart  and  Conditiofu  qf  Sale, 

1.  Aeio  ihepariiculare  relating  to  the  tuijeet' 

matter  qfeale. 

2.  The  eonditione  mbjeet  to  which  the  pro- 

perty ie  to  be  eold, 

1.  At  to  the  partieuiare  relating  to  the  eubjeet' 
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matter  qf  $ale, — ^The  preparatloQ  of  tlie  particolars 
and  conditionB  of  sale  will  require  considerable  at- 
tention; and  the  mode  in  which  these  should  be 
framed  will  in  many  instances,  as  I  have  before 
remarked,  depend  upon  the  particular  state  of  the 
vendor's  title,  and  the  evidence  bj  which  it  can  be 
supported.  On  this  account,  therefore,  no  pains 
should  be  spared  to  render  them  cleir  and  explicit, 
as  they  will  admit  of  no  parol  explanation  either,  by 
the  auctioneeer  or  anybody  else,  for  the  purpose  of 
adding  to,  subtracting  from,  orcontradicting  anything 
contained  in  them  {Gutmig  v.  Erhand,  1 H.  Black. 
289;  Powell  v.  Edmundtt  12  East,  6;  Jonee  v. 
Edneyf  3  Camp.  N.  P.  C.  285 ;  Shelton  v.  Living, 
3  Cromp.  &  Jerv.  411 ;  Bradshaw  v.  Bennett t  5 
Car.  &  Pay.  48)  ;  a  rule  of  law  falling  not  only 
within  the  very  letter  of  the  Statute  of  Frauds  and 
Perjuries,  but  founded  also  upon  the  rules  of  com- 
mon law  that  existed  long  before,  and  which  apply 
^equally  to  vendor  and  purchaser.  {Preston  v.  Mer- 
eeau,  2  W.  Black.  1249 ;  Parteriche  v.  Powlett, 
2  Atk.  384 ;  Daoig  v.  SymondSf  1  Cox,  402 ;  Xoto- 
Mtt  V.  Lande,  1  Dick.  436;  Jenkinaon  y.  Pepya, 
6  Ves.  330 ;  Higgonson  v.  Clowes^  15  ibid.  516 ; 
Granger  v.  Worms,  3  Camp.  N.P.C.  33 ;  Tomkins 
V.  White,  3  Smith,  435.) 

The  conditions  should  commence  with  setting 
forth  the  time  and  place  of  sale,  the  .name  of  the 
auctioneer,  and  then  stating  on  whose  behalf  the 
property  is  sold,  with  a  description  of  the  property 
itself,  which  should  be  shortly,  but  accurately, 
described.    The  particular  kind  of  tenure,  as  free- 
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hold,  leasekold,  or  copyhold,  ihoiild  be  mentioned, 
•8  also  the  burdens  or  chuiges,  if  any,  subject  to 
which  the  estate  is  intended  to  be  sold. 

Itis  nowayerj  common  practice  to  annex  particu- 
lars describing  the  property  to  the  conditions  of  sale, 
setting  out  a  description  of  the  different  closes,  and 
the  number  of  acres  contained  in  each.  This  is  also 
usual  where  the  estate  is  sold  in  lots.  Sometimes, 
however,  where  the  estate  is  sold  as  an  entirety,  and 
not  in  lots,  the  practice  has  been  to  give  a  mere 
general  description  to  the  following  effect  :— 

Ck>nditioD8  of  an  auction  held  at  the  White  Hart 
Inn,  in  the  town  of  Okehampton,  in  the  eounty  of 

Devon,  by  Mr.  P ,  a  licensed  auctioneer,  on  the 

day  of  ,  for  selling,  on  behalf  of  A  Bt 

esq.  the  fee-simple  and  inheritance  in  possession  of 
all  that  capital  biarton,  messuage,  and  farm  called  £ — . 
situate,  lying,  and  being  in  the  parish  of  L — ,  in  the 
said  county  of  Devon,  containing,  by  admeasurement, 
250a.  2r.  3p.  statute  measure,  or  thereabouts. 

Where  the  estate  is  sold  in  lots,  a  form  of  parti- 
culars corresponding  with  the  following  will  he 
found  well  adapted  to  the  purpose : — 
No.1. 


Lots. 

Tenements. 

Quantitieain 
atatute  meaaore. 

1 

3 

3 

4 
5 

Hone  tenement,    olherwiM 
Gnndiaon'seloee 

A.  B.  p. 
93    9  89 
98    9  90 

70    0  89 
75    1  30 

5    9    1 

Tenement  in  Week,  and  eom* 
mon % 

Smith'acloM 

Tenement(Roger'a),and  water 

And  so  on,  describing  the  different  lots  fu^ordingto 
their  respective  descriptions. 
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Where  the  sale  is  of  a  leasehold  property  deter- 
minable on  li?e8,  the  a^  of  the  lives  should  be  set 
oat  in  the  particulan,  as  follows : — 

No.  2. 


Lots. 


Particulars. 


Age  of 
lives  in  the 
year  1845 


Quanti- 
ties in 
statute 


Crosse's  tenement . 
South  Close. . 


EworthT  Coppice  and  Daw's 
Wood 


Two  cottages  and  gardens  in 
Eworthy 


26  34  54 

40  SI  — 

71  69  60 

35  — 


▲.  X.  p, 

12  0  4 

24  2  28 

25  2  14 
1  1  25 


It  sometimes  happens  that  where  an  estate  is  sold 
in  lots,  some  of  such  lots  are  sold  on  behalf  of  dif- 
ferent parties,  as  where  a  person  mortgages  different 
portions  of  his  property  to  distinct  parties  who  all 
concor  in  the  sale,  nnder  a  power  or  trust  for  sale 
pontained  in  the  respective  deeds  nnder  which  they 
daim;  in  which  case  the  name  of  the  party  in 
whose  behalf  such  portion  of  the  property  is  sold 
may  be  set  out  at  the  end  of  the  description  of  such 
property  in  the  following  terms,  viz.  : — 

These  lots  are  sold  for  and  on  behalf  of  John  Smith, 

of,  &c.  gentleman,  under  the  several    trusts    and 

powers  of  sale  contained  in  certain  indentures  of 

mortgage,  bearing  date  respectively  the  and 

days  of  1841. 

Where  the  property  is  leasehold,  the  term  for 
which  the  premises  are  holden,  the  amount  of  the 
outgoings,  imd  the  duration  of  the  vendor's  interest, 
should  be  accurately  set  forth,  as  a  wilful  mis- 
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description  in  dtber  of  these  naatters  might  Titiste 
the  lale.  {Fairrtr  y.  NightingaU,  2  Esp.  N.P.C. 
639 ;  Duke  o/Noffoli  r.  WoHhy,  1  Csmp.  N.P.C. 
337 ;  Pof/ey  t.  /W«mmi,  5  T.  R.  51 ;  Stewart 
T.  AUiston,  1  Mer.  26;  Waring  t.  Hoggart^  1 
Ry.  &  M.  39 ;  Flighi  t.  Booth,  1  Bing.  N.C.  370  ; 
Ballard  v.  Way,  1  Mees.  &  Wels.  520.)  As  wss 
the  case  in  Jonee  y.  Edney  (3  Camp.  N.P.C.  337), 
where  in  the  particulars  of  sale  of  a  leasehold  home 
it  was  stated  to  be  *^  a  Jree  publiC'houee**  whereas 
in  point  of  fact  the  lease  contained  an  express 
covenant  to  take  beer  from  the  lessor,  npon  which 
ground  the  purchaser  refused  to  complete  the  con* 
tract,  and  having  brought  his  action,  recovered  back 
the  amount  of  the  deposit-money  he  had  pre- 
viously paid. 

In  the  case  of  copyholds,  also,  the  nature  of  the 
tenure  and  the  terms  upon  which  they  are  holden 
should  also  be  set  forth. 

Where  the  estate  is  determinable  on  lives,  whether 
it  be  leasehold  or  copyhold,  should  any  of  the  lives 
drop  before  the  sale,  the  particulars  should  be 
altered  so  as  to  correspond  with  that  circumstance ; 
as  a  parol  statement  of  that  fact  by  the  auctioneer, 
although  publicly  made  at  the  time  of  sale,  will  be 
insufficient;  upon  the  long-established  principle 
{Powell  V.  Edmunds,  12  East,  6  ;  Jonee  v.  Edney, 
3  Camp.  N.P.C.  285 ;  Jenkituon  v.  Pepye,  6  Yes. 
330  ;  PartencheY.  PowMt  2  Atk.  384  ;  29  Car. 
2,  c.  3,  8.  4),  that  written  statements  cannot  be 
varied  by  word  of  mouth ;  and  a  purchaser  in  such 
case  would  be  allowed  to  rescind  the  contract  on 
account  of  the  duration  of  the  vendor's  estate  in  the 
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premises  having  been  so  misrepresented  in  the  par- 
,  ticnlars.    (Bradahaw  v.  Bennett,  5  C.  &  P.  48.) 

Ifm»m^ — In  no  case  whatever  should  the  powM, 
of  what  nature  or  tenure  soever  it  may  chance  to  be, 
be  exaggerated  in  extent,  or  in  any  case  be  wilfully 
misdescribed ;  for  if  this  be  proved,  a  purchaser 
cannot  be  compelled  to  complete  the  sale  even  with 
a  compensation ;  as  where  an  estate  was  stated  to 
be  but  one  mile  from  a  borough  town,  from  which 

^  it  turned  out  to  be  three  or  four  miles  distant. 

UVi  ?v<^(A  /Y-   (Duke  of  Norfolk  Y.  WortJTl  Camp.N.P.  C.  337.) 
^  '       So  if  a  vendor  were  to  profess  to  sell  an  estate  with 

the  right  of  shooting  over  it,  which  right  he  did 
not  possess,  and  consequently  could  not  grant 
(Stock  V.  Rook,  1  T.  R.  337)  ;  or  to  sell  an  estate 
tithe-free,  which,  in  point  of  fact,  was  not  so 
(Stewart  v.  Alliston,  1  Mer.  26) ;  the  purchaser  in 
either  of  such  cases  would  be  at  liberty  to  vacate 
the  sale,  and  could  not  be  compelled  to  complete  it 
upon  being  allowed  a  compensation  for  the  de- 
creased value.  And  where  a  compensation  is  pro- 
vided for  by  the  express  terms  of  the  conditions, 
still,  if  no  accurate  estimate  can  be  arrived  at  as  to 
the  amount  of  diminution  in  value,  the  purchaser 
will  be  at  liberty  to  annul  the  contract.  (Sherwood 
V.  Robine,  5  Car.  &  Pay.  339.)  Yet  generally 
speaking,  where  there  is  a  misdescription  merely  as 
to  the  quantity  of  acres,  it  is  usually  treated  as  a 
matter  of  compensation  by  a  court  of  equity,  the 
amount  of  which  the  purchaser  will  be  allowed  to 
deduct  out  of  his  purchase-money,  and  this  with- 
out any  necessity  on  his  part  of  shewing  any  fraudu- 
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k&t  iatoit  «p(m  tfas  part  of  the  Ta&dor.  And  not* 
withstanding  it  hai  been  held  that  a  purefaaaer  will 
not  bo  entitled  to  an  abatement  in  price  for  a  deli- 
eiencj  in  qvantity  where  the  oonditiona  deacribe  the 
eatate  aa  containing  ao  many  acres,  be  ike  $ame 
more  or  let*  {Wmck  t.  fftneAetlcr,  1  Tea.  &  Bea. 
375) ;  yet  thia  mle  wQl  only  hold  where  tlie  vendor 
iahimselfignorantof  the  trae  state  of  the  fMsts;  for 
if  it  could  be  shewn  that  he  waa  aware  of  what  the 
exact  qnantity  was,  and  described  the  property  as 
ooQtainhig  more,  the  mere  huertion  of  the  words 
"  be  the  same  more  or  less  *'  woold  not  protect  his 
frandnknt  statement,  and  he  would  be  compelled 
to  make  a  proportionate  abatement  in  price  to 
make  np  for  the  deficiency  in  Talne.  {Duke  qf 
h  fli/&  NotfoUr.  Worth^h  1  Camp.  N.  P.  C.  337.)  Whew 
^  any  donbt  exiats  as  to  the  exact  number  of  acres, 

and  the  vendor  is  unwilling  to  incur  the  expense  of 
having  the  property  surveyed,  it  is  a  common  prac- 
tice to  insert  in  the  conditions,  **  that  the  number 
of  acrea  advertised  aa  being  according  to  admea- 
surement, are  believed  to  be  correct,  but  are  not 
*  warranted  to  be  ao."    But  a  clause  of  this  Idnd 

would  not  protect  a  wUfnl  and  fraudulent  misstate- 
ment where  the  vendor  knew  what  the  real  extent 
actually  was. 

Meatttrement. — ^Before  the  statate  of  6  Oeo.  4,  c. 
2,  where  a  person  entered  into  a  contract  for  the  sale 
of  any  spedfied  number  of  acres  known  by  estimation 
of  Umits,  such  acres  were  to  be  taken  according  to 
the  estimation  of  the  country  where  the  lands  were 
situate,  and  not  according  to  stetnte  measure. 
(Morgan  v.  Tedeaetle,Vo^h.  55 ;  Flofdy.  Beihellt 
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1  Roll<  Rep.  520.)  But  the  law  is  now  altered  in 
this  respect  by  the  enactment  above  referred  to, 
which  directs  y  that  in  all  cases  where  any  special 
agreement  shall  be  made  in  respect  of  any  measure 
established  by  local  custom,  the  proportion  which 
every  such  local  measure  shall  bear  to  any  of  the 
said  standard  measures  set  forth  by  that  Act,  shall 
be  specified  in  the  agreement,  otherwise  such  agree- 
ment shall  be  null  and  void. 

Incumbrances — Annuities, — ^Where  the  property 
is  intended  to  be  sold  subject  to  any  incumbrances, 
the  extent  and  nature  of  sudi  incumbrances  should 
be  set  forth  in  the  conditions,  particularly  where  the 
vendor  cannot  compel  the  parties  to  release  their  in« 
terests ;  in  which  case,  in  the  absence  of  a  provision 
of  this  kind,  the  incumbrances,  as  matters  of  title, 
and  not  simply  of  conveyance,  may  afford  ground 
for  rescinding  the  contract  m  toto.  Mortgages  and 
judgments  are,  however,  considered  as  mere  matter^ 
of  conveyance  {Booihhy  v.  Walker ^  1  Mad. Rep.  1 99 ; 
Tovmsend  v.  Champemoum,  1  You.  &  Jerv.  449), 
and  are  therefore  no  fatal  objection  to  the  title ; 
and  annuities  have  been  said  to  be  held  in  the  same 
light  (Berkeley  v.  DatcA,  16  Yes.  380) ;  but  it 
seems  now  to  be  determined  that  a  charge  of  ^mm* 
ities  affords  a  solid  ground  of  objection  to  the  title, 
as  the  lands  onerated  with  them  will  continue  so 
ciiarged  in  the  hands  of  a  purchaser,  the  vendor 
having  no  right  to  compel  them  to  release  their  in- 
terests ;  because  it  was  the  very  purpose  of  making 
the  land  a  fund  for  that  payment  that  it  should  be  a 
constant  and  subsisting  fund  (Elliott  v.  Menynum, 
Barnard,  82 ;    Wynn  v.  Williams,  5  Ves.  130 ; 


CONDinONB   OF  SALB.  19 

Page  v.  Adam,  10  Law  Jonrn.  N.S.  407);  oon- 
seqnently,  nnlesi  the  vendor  can  prevail  upon  the 
anniiitanta  to  releaae  their  intereati,  the  pnrcfaaier 
may  reAue  to  complete  the  pnrehaae.  Where, 
therefore,  the  property  ia  deaigned  to  be  sold 
sabject  to  an  annuity,  it  may  be  proper  to  state,  of 
course  varying  the  terms  as  the  case  may  require — 

Subject  to  an  annuity  or  yearly  rent-charge  of  50i. 
payable  quarterly,  to  A  B,  for  lier  life,  out  of  the 
premises  granted  and  created  [here  inttrt  the  m- 
ttrument  by  which  this  charge  woe  made,  it$  date, 
names  of  parties,  SfcJ]  ;  which  said  annuity,  from 
the  day  of  ,  now  next.  Is  to  be  discharged  by 
the  purchaser. 

Debts. — It  may  be  proper,  however,  to  remarlc 
that  if  a  testator  devises  all  his  eatate,  real  and  per- 
sonal, to  C  absolutely,  aubject  to  the  payment  of 
debts,  legacies,  and  annuities,  and  C  afterwards  con- 
tracts to  sdl  the  devised  landa,  he  may,  in  such  case, 
the  debts  being  charged  upon  the  whole  estate, 
make  a  good  title  to  a  purchaser  without  the  con- 
currence of  the  annuitants  (Page  v.  Adam,  Rolls, 
July  30,  1841 ;  10  Law  J.,  N.S.  107)  ;  for  where 
lands  are  devised  charged  with  the  payment  of  debts, 
the  devisee  may  always  sell  in  order  to  pay  them  ; 
and  unlesa  the  particular  debts  are  specified,  the 
purchaser  is,  from  necessity  and  general  convenienee, 
exempted  from  the  obligation  of  seeing  to  the  appli- 
cation of  the  purchase-money    (3  Prest.  Abs.  360.) 

Mortgages,^~'Where  the  estate  is  intended  to  be 
sold  subject  to  a  mortgage,  the  following  clause  may 
be  annexed  to  the  oonditiona  :— 

Subject  to  a  mortgage  in  fee  of  the  said  premises 
created  by  indentures  of  lease  and  release,  bearing 
date  respectively  the        and         days  of  18 

c  2 


^ 
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[if  the  mortgage  be  for  yeart,  then  state  **  by  inden- 
ture of  demise,  bearings  date,  &C.**],  and  made  be- 
tween [here  name  the  pisrties] ,  for  secnring  the  sum  of 
1,500/.  and  interest  at  4/.  per  cent,  which  said  sum  of 
1,5001.  and  interest  thereon  from  the  day  of 
now  next,  is  to  be  discharged  by  the  purchaser. 

Leaeea, — ^When  the  estate  is  to  be  sold  subject  to 
leases,  insert — 

Other  than  and  except  such  leases  not  exceeding 
years,  or  any  lesser  time,  as  the  vendor  hath  already 
granted  of  the  said  preinises  or  any  part  thereof,  at 
the  full  improved  rents  resenred  in  such  leases  re- 
specftiTely. 

Reversiofu, — ^When  the  subject-matter  of  sale  is 

a  reversion  in  fee  expectant  on  long  leases  deter* 

minable  on  lives,  the  following  form  descriptive  of 

the  property  may  be  found  useful  :•— 

The  reversion  in  fee  expectant  on  the  determina- 
tion of  the  several  leasehold  estates  therein  re- 
spectively, being  terms  for  99  years  determinable 
respectively  on  tibe  deaths  of  lives  aged  as  undermen- 
tioned, of  and  in  the  following  messuages  or  tene- 
ments, situate  in  and  bdngparcel  or  neld  of  the 
manor  or  reputed  manor  of  W.  otherwise  Great  W. 
in  the  said  county  of  Devon :  videUeet,  [Here  set 
out  the  particular  number  qf  lots,  ages  of  woes,  ansA 
quantities  in  statute  measure,  as  in  schedule  No.ifSup."] 

Quit  rents, — If  the  premises  are  liable  to  a  quit 
rent,  insert — 

The  said  premises  or  some  part  of  the  same  are 
subject  to  a  quit  rent  of  16s.  4d.  payable  to  Sir  W. 
M.,  Bart,  and  the  said  premises  are  to  be  sold  subject 
thereto. 

Rent. — ^The  amount  of  rent  the  property  yields 
should  never  be  exaggerated,  as  this  would  not  only 
afford  sufSdent  ground  for  the  purchaser's  rescind- 
ing the  contract  in  equity  (a)  as  well  as  for  debar- 

(a)  Bwrton  v.  Cooper  (3  Atk.  383) ;  Partridge  ▼.  Usbom 
(6  Rum.  195) ;  SmaU  v.  Atwood  (ib.  107). 
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ring  tiie  voikdor  from  maliitiiiaiiig  ta  aetiaB  aI  law 
against  the  parchater  for  not  oomplating  tiia  ia]e»(a) 
hut  would  alao  fonder  tha  mlsrapreaentlng  partj 
Ualile  to  an  aetkm  for  the  daont ;  (b)  wbetliar  it 
•hoold  qipear  that  he  made  aneh  a  miirepreaentatkm 
with  a  new  of  deoeiTing  a  porchaaer,  or  in  favonr 
of  tlie  Tendor,  or  from  the  hope  of  any  peraonal 
adTantage  to  himaelf ,  or  from  ill-will^  or  from  mere 
wantonneea.  Yet  it  aeama  that  no  action  will  lie 
against  a  Tendor,  or  any  one  else,  for  stating  that  a 
particnlar  person  oflered  a  certain  anm  for  the  estate, 
although  the  purdiaser  might  he  misled  tlwreb j  as 
to  the  true  Taloe,  and  the  statement  itself  should 
prove  wholly  deroid  of  foondation.  (1  Roll.  Abr.lOl , 
pi.  16  ;  Brown  ▼.  FenUm^  14  Yes.  144 ;  TYower  ▼. 
Newcomkt,  3  Her.  704;  SeoU  t.  Hmuom,  I 
Sim.  13.) 

2>fitir«.— Where  lands  of  diifennt  tenure  are  sold 
together  as  an  entire  estate,  or  are  indnded  in  the 
same  lot,  care  shoold  be  taken  to  distinguish  them, 
and  the  estate  or  interest  of  the  rendor  should  be 
accurately  set  forth.  An  error  in  this  respect  would 
.  be  sufficient  to  vitiate  the  contract  at  law  (Farrtr 
T.  NigMmifale,  2  Bap.  N.  P.  C.  639),  although  in 
equity,  provided  the  purchaser  thinks  proper  to 
take  such  an  interest  as  the  vendor  really  has,  the 
agreement  will  generally  be  supported,  where  suf- 


(a)  JMeU  ▼.  HnleMMOfi  (S  Ad.  ft  El.  SM)  \  Lwch  t. 
Mullett  (3  Car.  ft  Pay.  116)  i  Ftighi  t.  Booth  (1  Bing. 
N.  P.  C,  N.  8.  870). 

.  (6)  Ekvur.  Tkretham  (I  Ler.  10S)t  AiffMy  t.  5e%  (i 
Salk.  211) ;  DoboU  ▼.  Stepkotu  (3  B.  ft  C.  623). 
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ficient  compensation  can  be  made,  (a)  Hence,  if  a 
vendor  were  to  sign  an  agreement  for  the  sale  of  an 
estate  in  fee-simple,  when  in  truth  he  has  only  a 
term  of  years  in  the  property,(i)  or  the  land  should 
turn  out  to  be  copyhold  or  customary  tenure,  or 
the  vendor  should  only  have  {Mason  v.  CordeTf  2 
Marsh.  332)  an  undivided  part  where  he  contracted 
to  sell  the  whole,  (c)  or  an  under-lease  where  he 
contracted  to  sell  a  lease,  the  purchaser  may,  if  he 
pleases,  compel  a  conveyance  or  assignment  of 
the  interest  the  vendor  really  possesses,  and  insist 
upon  having  a  proportionate  sum  by  way  of  abate- 
ment allowed  out  of  the  purchase-money,  to  make 
up  the  difference  in  value  between  the  interest  con- 
tracted for  and  that  which  the  vendor  really  had  in 
the  premises;  and  this  the  vendor  cannot  avoid 
complying  with,  however  he  himself  may  have  been 
deceived  as  to  the  true  nature  of  the  property  he 
proposed  selling.  Still,  he  might  have  effectually 
guarded  against  these  consequences  by  stipulating 

That  if.  upon  examination  of  the  title,  it  should 
appear  that  the  vendor  is  unable  to  make  a  good  title 
to  the  freehold,  that  the  vendor  shall  be  at  liberty  to 
annul  the  sale  on  returning  to  the  purchaser  his  de- 
posit without  interest ;  and  the  vendor  shall  not  be 

(a)  MilHgan  ▼.  Cooke  (l6  Yes.  1) ;  Seaman  ▼.  Vawdn^ 
(ib.  290) ;  HdUey  ▼.  Grant  (13  ib.  87) ;  HW  v.  Buckley  (17ib. 
401) ;  Grant  v.  MwU  (Coop.  178) ;  sec  alro  Mortiock  ▼. 
Butler  (10  Ves.  8l6). 

(b)  Woodr.  Griffith  (I  Wih.  44 ;  1  Mad.  Pract.  431,  tod 
edit.) ;  Attomep-General  t.  Gower  (J  Vm.  aen.  318) ;  Barker 
V.  Darner  (D.  P.  17  April,  1781 ;  cited  1  Mad.  Pract.  431, 
2ad  edit.) 

(c)  Rqfep  ▼.  Shalleroee  (4  Mad.  Rep.  «7) ;  Datby  v.  Pu/- 
len  (2  Sim.  29) ;  Caeanu^or  v.  Strode  (8  Myl.  &  Kce.  7^h 


CONDITIONS  or   MAIM,  23 

compelled  to  convey  or  aatigii  any  letier  ettate  he 
may  chance  to  have  in  the  prcmites. 

If  it  is  intended  that  the  contraet  shaU  not  be 
annulled  in  case  it  shonld  torn  oat  that  the  rendor 
has  a  lesser  estate  tiian  the  fee,  it  shonld  be  pro- 
Tided, 

That  if  it  shall  appear  that  the  said  premises,  or 
any  of  them,  are  not  of  freehold  tenure,  or  the  lessor 
shonld  not  be  entitled  to  the  whole  estate  in  the  pre- 
mises, the  contract  shall  not  on  that  account  be  an- 
nnlled ;  bnt  in  snch  case  the  pnrehater  shall  accept  a 
proportionate  abatement  ont  of  the  porcbase-money ; 
and  in  case  of  any  disagreement  as  to  the  amount, 
the  Tslne  shall  be  fixed  by  two  persoos,  one  to  be 
chosen  by  the  yendor,  and  the  other  by  the  purchaser, 
who,  if  they  eannot  agree,  shall  call  in  an  umpire, 
whose  decision  shall  be  flnal  between  the  parties. 

It  will  alio  be  adfisable  to  extend  this  prorision 
still  further,  by  adding,  that,  '*  ProTided  also,  that 
if  either  party  shaU  reftise  to  appoint  a  referee,  then 
the  referee  of  the  other  party  may  act  alone,  and  his 
award  shall  be  binding  and  oondnsiye  between  the 
parties." 

Riffhi*  of  mUry. — ^Where  an  estate  is  subject 
to  a  right  of  entry  for  the  purpose  of  searching 
for  minerals,  it  has  been  holden  to  be  a  subject 
for  compensation  {SeamamT.  Vawdreyt  16  Ves. 
390),  which  the  yendor  conld  not  get  clesr  of 
by  offering  to  waiye  the  contract  and  place  the 
yendee  in  the  same  situation  he  would  haye  been 
in  if  no  such  contract  had  erer  been  entered  into.  -/- 
But  where  a  right  has  been  reserred,  which  for 
a  long  period  of  years  has  never  been  acted  upon, 
and  from  the  yery  terms  of  its  reseryation  can  ' 
never  be  exercised,  a  court  of  equity  has  decreed 
•a  spedic  performance,  eyen  without  a  oompen- 
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sation;  as  in  the  case  of  Lyiddll  ▼.  Wetton  (2 
Atk.  19),  where,  npon  a  purchase,  it  appeared  that 
the  estate  had  heen  originally  granted  hy  the  Crown, 
in  which  grant  there  was  a  reservation  of  tin,  lead, 
and  all  royal  mines^  but  without  a  right  qf  entrpt 
and  it  appearing  that  there  had  been  no  search  for 
royal  mines  for  one  hundred  and  eleven  years,  and 
upon  examination  the  probability  was  great  there 
were  no  such  mines,  and  the  Crown,  fbr  want  of  a 
right  of  entry f  bemg  unable  to  grant  a  license  to 
any  one  to  enter  and  work  them,  Lord  Hardwicke 
decreed  a  specific  performance. 

Lot9. — ^Where  an  estate  is  sold  in  lots,  and  no  title 
can  be  made  to  a  lot  complicated withthe  restoressen- 
tially  neeessary  for  its  enjoyment,  the  purchaser  will 
not  be  compelled  to  take  the  remaining  lots  to  which 
a  marketable  title  can  be  made.  As,  for  example,  if 
the  contract  were  for  a  house  and  a  wharf,  the  wharf 
being  the  chief  inducement  for  the  purchase,  a  pur« 
chaser  ought  not  to  be  compelled  to  take  the  house 
only.  (Stapletonr,  Scott,  13  Ves.  427;  KnatehbuU 
T.  Gruebar,  1  Mad.  Rep.  153.)  So  if  a  purchase 
were  made  of  a  mansion-house,  in  one  lot,  and 
forms,  &c.  inotherlots,andno  title  could  be  made  to 
the  mansion,  the  purchaser  ought  not  to  be  compelled 
to  take  the  farms,  with  a  simple  compensation  for 
the  loss  of  the  mansion,  which  might  have  been  his 
sole  motive  for  entering  into  the  contract.  But  it 
seems  that  where  a  pew  in  a  parish  church  is  con- 
tracted to  be  sold  with  a  messuage,  to  which  it  is 
stated  to  be  appurtenant,  a  defect  in  the  title  to  the 
pew  will  not  be  considered  as  a  ground  for  rescind- 
ing the  purchase  as  to  the  house  ;  the  possession  of 
the  pew  not  being  considered  so  essential  to  the  en- 
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joyiiient  of  tiie  rat  of  Uw  property,  but  that  It 
might  be  made  a  matter  fbr  oompeiiMtion.  It  will 
be  proper  alao  to  remark,  that  where  an  eetate  it 
add  in  loti,  aonae  eiprewprwriaioii  will  generally  be 
nwwaary  respecting  tiie  granta  and  reaenrationa  of 
lij^ta  of  way  neoeiaary  to  the  ooonpatioo  and  enjoy- 
ment  of  the  different  aUotmenta.  It  ia  impoadble  to 
lay  down  any  preciae  mlea,  or  to  attempt  to  aopply 
forma  upon  a  matter  which  mnat  eter  be  aubject  to 
aneh  a  Yariety  of  eircomatanoea  ;  at  the  aame  tlase 
the  greatest  precantiona  will  often  be  neoeaaary  to 
prefent  fatiire  diapntea  between  the  reipectiTe  pnr- 
diaaerB,  whilst  at  the  aame  time  it  ahoold  erer  be 
borne  in  mind  that  there  are  few  more  fhiitfal 
aonrcea  of  litigation  than  a  disputed  right  of  way. 
(Chamben  t.  Grifiikt,  I  Esp.  N.  P.  C.  l&O ;  Oib. 
mm  T.  Spurrier,  Peake,  Add.  Caa.  49 ;  Dyka  r. 
Biake,  4  Bing.  N.C.  463.) 

Mixed  Jrtehold  and  eoppMd, — Sometimea  the 
snbject-matter  of  sale  oonsiata  of  fiteehold  and  copy* 
hold  or  cnstomary  landa,  lying  intermixed  with  each 
other.  WheneTer  this  oocars,  for  the  reasons  already 
stated,  it  will  be  advisable  to  atipnlate 

That  if  any  mistake  in  the  relatiTa  propoitiona  of 
the  freehold  or  eopyhold  or  cnatomary  lands,  or  any 
other  mistake  or  error  shall  appear  in  the  particularSi 
such  mistake  or  error  shall  not  annul  the  sale,  but  a 
compensation  shall  be  made  or  taken,  as  th«  ease  may 
raqi&e,  to  be  fixed  by  two  refereea  (tU  «up.) 

XM««Ao/df,— In  the  sale  of  leasehold  property 
it  not  nnfreqnently  happens  that,  although  the 
nature  of  the  vendor's  estate  in  the  premiaea  ia 
oorrecay  stated,  yet  the  term  of  it  haa  been  ex- 
aggerated in  point  of  duration ;  but  in  sueh  OMet* 
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if  the  deficiency  \b  not  very  great,  n  Court  of 
Equity  will  generally  support  the  contract,  de^ 
ducting  a  proportionate  part  of  the  purchase- 
money,  although,  at  law,  such  a  misrepresentation 
would  have  afforded  a  sufficient  ground  for  vacating 
the  sale  altogether.  And  if  the  number  of  years  is 
considerably  less  than  what  the  vendor  agreed  to  sell, 
— as,  for  example,  where  the  term  is  stated  to  be 
sixteen  years,  when,  in  fiict,  it  turns  out  to  be  only 
six,— 'Such  an  agreement  would  not  be  enforced,  even 
in  equity  {Long  v.  Fletcher,  2  £q.  Ca.  Abr.  5) ; 
and  that  Court,  so  far  from  interfering  in  favour  of 
the  vendor  in  so  flagrant  a  case  of  misrepresentation, 
would  make  him  pay  all  the  costs,  and  assist  the 
purchaser  in  recovering  any  deposit  he  may  have 
paid  {ibid,)  At  the  same  time,  agreements  of  this 
kind  ought  to  receive  a  reasonable  construction,  for 
the  parties  cannot  be  supposed  to  intend  that  there 
shall  be  the  exact  term,  neither  more  nor  less  by  a 
single  day ;  and  it  seems  not  unreasonable  that  the 
period  mentioned  in  the  agreement  should  be  cal- 
culated from  the  last  preceding  day  when  the  rent 
was  payable,  including,  therefore,  the  current  half- 
year.  {Belworth  v.  Hanell,  4  Camp.  N.  P.  C.  140.) 
Defeete. — ^No  unfair  attempt  should  be  made  to 
conceal  defects,  particularly  where  they  are  of  such  a 
latent  nature  as  a  purchaser  cannot,  by  ordinary  at- 
tention, discover  (lfe;/wAv.Jlfo/^etMr,  Peake,  N.P.C. 
1 15) ,  yet  a  purchaser  will  not  be  entitled  to  any  pro- 
tective favour,  unless  he  uses  ordinary  precaution.  If, 
therefore,  a  house  were  to  be  warranted  in.  thorough 
repair,  and  its  ruinous  state  was  obvious  to  the  most 
casual  observer,  the  vendor  would  not  be  bound 
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by  the  wamntj  (Pickering  ▼.  Dow9im,  4  Tnmt 
779  ;  MarkettOH  t.  Wriffkt,  7  Bing.  605)  ;  Irat  if 
he  were  to  itriTe  to  oonoeal  the  injury,  as  by  hiding 
a  defect  in  tiie  building  by  plaster,  or  by  papering 
it  oyer  (4  Taunt  785),  so  that  a  person  eiamlning 
the  premises  cannot  poasibly  detect  it,  or  by  any 
other  plan  or  contrivance  manage  to  conceal  de* 
fects  within  his  own  knowledge,  and  which,  if  dis- 
ooTered,  could  not  fSul  to  deteriorate  materially 
from  the  Talue  of  the  property,  the  Tender  will  in 
such  caae  be  bound  by  his  warranty.  Misrepre- 
sentations of  this  kind  being  founded  upon  fraud, 
may  be  made  the  foundation  of  an  action  at  law  in 
the  nature  of  deceit,  the  ffut  of  which  is  the  frau- 
dulent knowledge  of  the  party,  technically  termed 
the  teienter,  and  this  must  be  averred  in  the  deda- 
lation  and  also  proved  in  evidence  at  the  trial. 
(Dale*9  caae,  Cro.  Ells.  44 ;  Chandchr  v.  Lajmt, 
Cro.  Jac.  4 ;  SprtngwaU  v.  AUetif  Aleyn,  91. 
See  also  Selw.  N.P.  648,  9th  edit.)  It  must  also  be 
kept  in  view  that  mere  trifling  defecta,  such  as  a  few 
broken  panes  of  glass,  or  even  a  few  rotten  boards  in 
the  flooring  of  a  house,  will  not  aflbrd  soflicient 
ground  for  an  action  of  this  kind,  in  which  firaud 
and  falsehood  must  both  concur  to  sustain.  {Aik* 
Un  V.  White,  Holt,  N.P.C.  387.) 

Repairs,  advantagea,  Sfc. — There  are  some  other 
histances  also  in  which  vendors  ought  to  be 
exceedingly  carefiil  about  making  false  state- 
ments as  to  the  state  of  repairs ;  amongst  which 
may  be  mentioned  the  condition  of  sea-walls  or 
ot^er  embankments  to  protect  the  land  from  inun- 
dations, as  casual  observers  would  in  most  oases 
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be  unable  to  form  any  aocnrate  judgment  upon  a 
matter  of  this  kind.  The  same  observations  are 
also  applicable  to  meadow-land  warranted  to  be 
richly  watered ;  which,  though  abundantly  supplied 
at  some  particular  times  and  seasons,  may  altogether 
fail  during  the  summer  months,  when  its  services 
would  be  most  required ;  or  the  water  may  be  of  a 
bad  quality,  and  wholly  unfit  for  the  purposes  of 
irrigation*  The  failure  of  water  at  certain  periods 
of  the  year  will  also  apply  to  mills  warranted  to 
have  a  never-failing  supply.  Defects  like  these  may 
be  well  known  to  the  vendor,  and  yet  it  is  only  at 
certain  times  and  seasons  a  purchaser,  particularly 
if  residing  at  a  distance,  can  have  an  opportunity  of 
discovering  them. 

2.  A»  to  the  efmditiotw. — Having  said  thus  much 
upon  the  particulars,  our  next  attempt  relative  to 
the  subject-matter  of  sale,  will  be  to  point  out  the 
best  mode  of  preparing  the  conditions  upon  which 
such  property  is  to  be  sold. 

The  clauses  usually  inserted  in  conditions  of  sale 
are  as  follow :— > 

1.  That  the  respective  lots  shall  be  put  up  at  such 
prices  as  shall  be  named  by  the  auctioneer. 

Incase  the  property  is  sold  entire,  and  not  in 
lots,  the  above  clause  is  omitted,  and  the  conditions 
commence  with  the  clause  following,  which  is  a 
usual  one  in  both  cases. 

2.  That  the  highest  bidder  shall  be  the  purchaser 
(subject  to  the  right  of  the  vendor  or  his  solicitor  to 
bid  once) ;  and  if  any  dispute  shall  arise  as  to  the 
last  or  highest  bidding  for  any  lot,  the  lot  with  respect 
to  which  such  dispute  shall  arise  shall  be  put  up  again 
at  the  last  precemng  undisputed  bidding. 
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3.  That  BO  penon  thall  adfiBM  a  1cm  tarn  it  each 
bidding  than  thaU  be  naaMd  by  the  aaetioaeer  al 
the  time  of  patttng  no  eaeh  lot,  or  ratraet  hit  or  har 
biddiDg. 

Payment  qf  auetUmier.^-Thtb  duua  at  to  the 
payment  of  the  ancdon-dnty  wae  oaually  inierted 
next,  to  whidi  it  waa  oftm  anperaddod  that  the 
pnrchaaer  ghonld  pay  a  certain  torn  to  the  aac- 
tioneer  for  hia  troobk.  Bat  anodoa-dntiei  being 
now  repealed  by  the  8  Viet.  c.  15,  a.  1,  the  fomer 
part  of  the  daiiae  ia  nnneoetaary ;  and  when  it  if 
designed  that  the  purchaser  shall  pay  the  auc- 
tioneer for  his  attendance,  it  will  be  suffident  to 
sUte, 

4.  That  the  pnrehaser  of  eaeh  lot  shall  inunediately 
after  such  sale,  pay  down  to  the  aaetioaeer  the  sam 
of  j6 for  his  trouble  in  selling  the  premises. 

Payment  tff  depoiit. — ^Next  comes  the  dause  aa 
to  the  payment  of  the  deposit,  which  usually  sti- 
pulates, 

5.  That  the  respective  purehasers  shall  immediately 
after  the  sale  pay  into  the  hands  of  {the  aactiomeer  or 
the  vendor' i  agent)  a  deposit  of  £  for  every  1002. 
of  hia  or  her  purchase-money  in  part  payment  of  such 
purcbase-moaey,  and  sign  an  agreement  for  com- 
pleting the  purchase,  and  for  nayment  of  the  re- 
mainder of  such  money  to  the  vendor,  or  sach  persons 
as  he  shall  appoint  {at  a  time  and  place  there  $et 
forth),  at  which  time  and  place  the  purchases  are  to 
be  completed ;  and  the  respective  purchasers  are  from 
thenceforth  to  be  entitled  to  the  rents  and  profits  of 
the  said  premises.  And  all  out-goings  to  that  time 
to  be  cleared  by  the  vendor. 

To  this  clanse  is  often  superadded  a  provision, 

that  in  case  the  sale  should  not  be  completed  at  the 

appointed  time,  the  purchaser  shall  pay  interest. 

It  usually  runs  thai :— 
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But  if  the  completion  of  the  purchase  shall  he 
delayed  hy  any  cause  whatsoever  heyond  ^e  said 
{appointed  timejt  the  respective  purchasers  in  respect 
of  whose  lots  any  such  delay  shall  occur,  shall  pay 
interest  at  the  rate  of  £  for  every  lOOl.  hy  the 
year  from  that  day,  without  prejudice,  however,  to 
the  right  reserved  to  the  vendor  by  the  last  condition. 

To  this  clause  is  often  superadded  a  further  pro- 
viso, by  which  it  is 

Provided,  that  this  clause  shall  not  give  to  any  pur- 
chaser  any  right  of  entry  on  any  lot  or  lots  until 
actual  payment  of  his  purchase-money. 

Title. — Next  comes  the  clause  as  to  the  title, 
which  states, 

6.  That  the  vendor  shall,  at  his  own  expense, 
within  one  calendar  month  from  the  day  of  sale,  de- 
liver abstracts  of  title  to  the  respective  purchasers, 
or  their  solicitors,  and  deduce  a  good  title  thereto, 
subject  to  the  conditions.  And  each  of  the  purchasers 
shall,  within  {some  speeded  time)  next  after  the  de- 
livery of  such  abstract,  signify  in  writing  to  the 
vendor's  solidtor  his  objections  to,  or  requisitions  on 
the  title,  as  deduced  by  such  abstract,  and  that,  ^n 
default  of  his  so  doing,  he  shall  be  considered  as 
having  accepted  the  title  unconditionally ;  and  every 
objection  or  requisition  not  taken  or  made  and  so 
communicated  in  writing  within  such  period,  shall  be 
considered  as  waived ;  and,  in  this  respect,  that  time 
shall  be  considered  part  of  the  essence  of  the  contract. 

In  case  the  vendor  has  the  slightest  ground  for 

apprehending  he  may  be  unable  to  confer  a  good 

title,  the  following  clause  should  be  next  inserted : — 

7.  That  in  case  the  purchaser  or  purchasers,  or 
their,  his,  or  her  solicitor,  shall  object  to  the  title  in 
manner  above  provided,  the  vendor  shall  be  at  liberty, 
if  he  shall  think  fit,  by  notice  in  writing  under  his 
hand,  to  vacate  the  sale,  and  thereupon  such  sale 
shall  be  absolutely  null  and  void  to  all  intents  and 
purposes  whatsoever;  and  the  purchaser  shall  be 
repaid  his  deposit-money,  but  without  interest,  and 
all  reasonable  expenses  sustained  by  him  in  respect 
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0f  smdi  sale;  and  eaeb  ccmtrmetiiif  party  aball  be 
placed  in  tlie  same  sltuaGon  as  if  no  agreement  had 
ever  been  made ;  unless  the  pnrchaser  shall,  within 
foorteen  days  next  alter  the  receipt  of  such  nottee 
from  the  vendor  of  his  intention  to  annul  the  sale, 
agree  to  accept  the  title  nnoonditionally ;  and  sneh 
r^t  of  the  vendor  to  annnl  the  sale,  as  aforesaid^ 
shall  not  be  considered  as  waived,  or  in  any  manner 
affected  by  any  negotlntion  as  to  such  objection,  or 
requisition,  or  attempt  or  endeavour  to  obviate  sneh 
objection,  or  to  comply  with  such  requisition^  or  to 
remedy  any  defect  that  may  be  objected  to. 

Expenm  qf  title. — ^A.  daoaa  should  be  next 
inserted  stating  by  whom  the  apenae  of  barring 
estates  ^tail,  and  other  incideptal  ezpeniei  neoes- 
aary  to  the  establishment  of  the  titJe,  are  to  be 
borne.  Most  if  not  the  whole  of  these  expenses 
must,  in  the  absence  of  an  express  stipnla* 
tion  to  that  eflfect,  be  defrayed  by  the  vendor 
(Bouffkton  T.  JeweU,  15  Ves.  176 ;  Hughei  v. 
Wynne,  8  Sim.  85) ;  as  also  all  costs  incurred  in 
deducing  evidence  of  descents,  births,  marriages, 
and  deaths,  payment  of  money,  intestacies,  or  the 
like ;  as  also  all  expenses  attending  the  production 
and  comparison  of  title-deeds,  wills,  and  other  eri- 
dences  of  title,  whether  in  his  possession  or  not ; 
all  of  which,  unless  protected  by  some  provision  to 
the  contrary,  he  Is  bound  to  produce,  though  in 
point  of  fisttt  he  may  have  no  power  or  control 
whatever  o?er  them  {Southby  t.  Hutt,  2  Myl.  & 
Cra.  207) ;  as  also  the  examination  of  court-rolls 
where  the  property  is  copyhold  {Whithread  v.  Jor^ 
dan,  1  You.  &  CoU.  317),  and  the  costs  of  jour- 
neys  and  other  incidental  expenses  necessary  for 
any  of  the  above  purposes.  Unless,  therefore,  the 
vendor  intends  to  take  all  these  burdens  upon  his 
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own  shoulders,  fhe  following  dause  should  be  in* 
serted:— 

8.  That  the  couTeyance,  assignment,  or  surrender 
of  any  outstanding  estate,  term,  and  interest,  and  the 
obtaining  any  probate,  administration,  or  any  docu- 
ment required  for  that  purpose,  or  for  evidencing  the 
title  thereto,  shall  be  borne  by  the  purchaser.  And 
recitals  of  descents,  births,  marriages,  deaths,  heir- 
ships, intestacies,  devises.  Testings  of  terms  of 
years,  and  all  other  facts  of  what  nature  or  kind  so- 
ever contained  in  deeds  or  court-rolls  of  twenty  years 
old  and  upwards,  shall  be  deemed  sufficient  evidence 
thereof  respectiTcly.  And  that  the  purchaser  shall 
bear  the  expense  of  production  of  all  muniments  of 
title  not  in  the  possession  of  the  vendor,  as  also  of  all 
travelling  and  other  incidental  expenses  attending  the 
examination  thereof,  and  the  costs  of  procuring  any 
attested  or  other  copies  or  extracts,  or  office-copies 
of  deeds,  wills,  fines,  recoveries,  or  other  documents 
which  such  purohaser  may  require  for  the  purpose  of 
verifying  the  abstract,  or  otherwise ;  or  of  any  deeds 
of  covenant  for  the  production  of  the  same. 

In  that  part  of  the  above  clause  which  relates  to 
the  furnishing  of  attested  copies,  the  words  *'  at- 
tested wr  other  copies''  should  always  be  inserted ; 
for  instances  have  occurred  in  which  purchasers,  or 
rather  their  solicitors,  have  taken  advantage  of  the 
omission  of  the  words  '*  or  other,"  and  have  de- 
manded simple  fair  copies  at  the  expense  of  the 
vendors,  which  demands  have  been  complied  with 
rather  than  litigate  the  matter,  and  thus  the  ven- 
dors were  led  into  an  expense  they  certainly  intended 
to  have  guarded  against,  and  which  the  insertion 
of  two  words  would  have  effectually  protected  them 
from. 

Title-deeds. — It  is  also  a  common  stipulation  to 
provide  *'  That  the  purchaser  shall  be  at  the  expense 
of  comparing  titie-deeds,  wills,  and  other  documents 
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tod  eridenoes  of  title,  whether  of  reeord  or  not,  and 
whether  m  poMession  of  the  vendor  or  not,  with 
the  abfltract ;  the  yendor  engaging  to  fiumish  such 
abstract,  and  to  inform  the  purchaser  when  and 
where  snch  deeds,  wills,  documents,  and  other 
evidences  of  title,  if  of  record,  were  proved  and 
recorded ;  and  where  and  with  whom  such  of  the 
title-deeds  as  are  not  of  record,  and  not  in  the 
custody  of  the  vendor,  are  to  be  found,  in  order 
that  they  may  be  so  produced  and  compared."  i 

If  the  property  sold  is  copyhold,  it  should  be 
stated  by  whom  the  expenses  of  the  surrenders  and 
admittances  are  to  be  defrayed.  In  the  absence  of 
any  express  stipulation,  the  purchaser  is  liable  to 
the  payment  of  both  the  surrender  and  of  his 
own  admittance,  and  the  fine  payable  thereupon. 
{Drufyr,  Mannt  I  Atk.  95.)  When,  therefore,  it  is 
intended  that  these  charges  are  to  be  borne  by  the 
vendor,  it  should  be  so  stated;  and  this  should 
in  express  terms  be  extended  to  the  fine,  when  it  is 
intended  that  the  vendor  is  to  be  the  party  to  pay 
it ;  as  an  agreement,  or  even  a  covenant  from  the 
vendor,  to  convey  and  assure  the  copyholds  at  his 
own  expense,  will  not  make  him  liable  to  the  pay- 
ment of  the  fine ;  the  title  being  perfected  by  the 
admission,  and  the  fine  not  payable  till  afterwards. 
(Graham  v.  Simef  1  East,  632 ;  and  see  1  Wat. 
Cop.  347,  edit.  Coventry,  n.  (1);  see  also,  Dalion 
V.  Hammond f  Cro.  Elix.  779 ;  FUher  v,  Rogergf 
I  Roll.  Abr.  506,  pi.  1 ;  Rex  7,  Lord  qf  the  Manor 
qf  Hendon,  2  T.  R.  434.)  -^ 

BntaiU'—Ackwnaledffmente  qf  married  women, 
—When  it  is  necessary  to  bar  any  estates  tail,  or 
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the  ackaowledgments  of  waj  married  women  are 
likely  to  be  required  to  perfect  the  title,  it  is 
generally  stipiQated  that  these  expenses  shall  be 
defrayed  by  the  vendor ;  although  it  is  perfectly  clear 
that  if  these  assurances  were  necessary,  the  Tender 
would  be  obliged  to  furnish  them  at  his  own  costs, 
whether  he  stipulated  to  do  so  or  not.  The  clause 
usually  runs  thus  :-^ 

9.  That  the  ▼endor  shall  bear  the  expense  of  all 
disentailiDg  deeds  or  other  assurances,  if  any  sneh 
shall  be  neeessary,  for  the  purpose  of  barring  any 
estates  tail  in  the  premises ;  as  also  all  expenses  to 
be  incurred  in  taking  the  acknowledgments  of  any 
married  women  who  may  be  necessary  parties  to  the 
conveyance. 

Timber  and  other  things  annexed  to  the  free' 
hold. — If  it  is  intended  that  the  purchaser  is  to 
pay  for  the  timber  growing  on  the  estate,  it 
should  be  so  stated,  otherwise  it  will  pass  as  part 
of  the  freehold  to  which  it  is  attached;  and  the 
same  rule  also  holds  with  respect  to  other  fixtures 
annexed  to  the  freehold,  if  these  are  of  such  a 
nature  as  would  descend  with  the  estate  to  the 
heir.  {Colegrave  y.  Diaa  Santos,  2  B.  &  C.  76 ; 
Ejp  parte  Lloyd,  1  Mont.  &  Ayr.  464 ;  Langstaff 
v.  Meagoe,  2  Ad.  &  £1. 176 ;  Hitchman  ▼.  Walton, 
4  Mees.  &  Wels.  409.)  In  the  clause  relating  to 
timber,  it  should  also  be  mentioned  what  trees  are 
to  be  so  considered;  for  notwithstanding  that  a 
general  agreement  to  pay  for  timber  would  com* 
prebend  trees  not  strictly  such,  if  so  considered 
according  to  the  custom  of  the  country,  as  beech 
in  Buckinghamshire ;  yet  as  proof  of  a  custom  of 
this  kind  may  sometimes  be  attended  with  difficulty 
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or  occMkm  dispntot,  it  will  ever  be  the  mon 
pradeat  courter  to  avoid  both*  by  enomentiiig  what 
description  of  treet  are  to  be  lo  eonaidered.  The 
foUowing  daaie  may  be  found  lenrioeable  fortius 
porpose. 

10.  That  the  pnrehaser  (or  respectire  pnrcbasert) 
shall  take  at  a  ftdr  yalnation,  ia  the  atnat  way,  the 
timber,  timber-like  trees,  saplings,  standils,  tellers, 
and  pollards,  as  well  of  ash,  oak,  elm,  beech,  fir,  and 
sycamore,  as  of  any  other  dMcription  whatsoerer,  and 
whether  mwing  from  seed  or  from  old  stools  (except 
apple  and  other  fruit-trees  now  growing  on  the  pre- 
mises), down  to  the  Talue  of  Is.  a  stick  inclusive ;  and 
also  all  coppice  now  growing  on  the  said  premises ; 
and  aU  trees,  saplings,  standUs,  tellers,  and  pollards, 
above  enumerated  as  timber,  are  to  be  so  considered, 
although  not  strictly  such  according  to  the  custom  of 
the  country.  And  in  case  of  any  disagreement,  the 
value  shall  be  fixed  by  two  persons — one  to  be  chosen 
by  the  vendor  and  the  other  by  the  purchaser — who,  if 
they  cannot  agree,  shall  call  in  an  umpire,  whose 
determination  shall  be  final  between  the  parties ;  and 
in  case  either  the  vendor  or  purchaser  shall  refuse  or 
fail  to  name  a  referee,  the  determination  of  the 
referee  appointed  by  the  other  party  shall  be  final 
and  conclusive  on  both  parties. 

Where  fixtores  are  to  be  paid  for,  it  will  be 
proper  to  stipulate, 

That  the  fixtures  mentioned  and  set  forth  in  the 
schedule  hereunto  annexed  shall  be  taken  by  the 
purchaser  at  a  valuation,  the  amount  of  which  (if 
disputed)  shall  be  settled  by  the  award  of  two 
referees  and  an  umpire  in  manner  hereinbefore 
mentioned,  whose  decision  shall  be  final  between 
the  parties. 

Misdescription, — It  is  also  usQal,in  the  next  place, 

to  insert  a  clause  providing  that  a  misdescription 

shall  not  annul  the  sale,  but  that  an  equivalent  shall 

be  allowed  by  way  of  compensation.  Still  this  clause, 

D  2 
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AS  we  have  already  seen,  will  afford  a  Tendor  no  pro* 
tection  against  a  wilfol  misrepresentation,  its  proper 
object  being  to  guard  against  unintentional  errors, 
and  such  as  easily  admit  of  compensation.  (Duke 
of  Norfolk  V.  Worthy  f  1  Camp.  N.P.C.  337;  Fen* 
ton  V.  Brown f  14  Yes.  144 ;  Stewart  v.  AUitton, 
I  Mer.  26 ;  Trower  ▼.  Newcombe,  3  ib.  704.)  The 
clause  usually  runs  to  the  following  effect  :— 

11.  The  number  of  the  acres  are  believed  to  be  cor- 
rectly stated,  but  are  not  warranted  to  be  so ;  but 
should  any  error  appear  to  have  been  made  therein, 
to  the  prejudice  of  the  purchaser,  or  any  error  in  the 
description  of  the  property,  or  of  the  vendor's  interest 
therein,  such  error  shall  not  annul  the  sale,  but  the 
purchaser  shall  accept  such  compensation  as  shall  be 
fixed  by  two  referees,  one  to  be  chosen  by  the 
vendor,  and  the  other  by  the  purchaser,  who,  if  they 
cannot  agree,  shall  call  in  an  umpire,  whose  deter- 
mination shall  be  final  between  the  parties.  And  in 
case  either  the  vendor  or  purchaser  shall  refuse  or  fail 
to  appoint  a  referee,  the  determination  of  the  referee 
appointed  by  the  other  party  shall  be  final  and  con- 
clusive on  both  parties. 

Sale  in  lota, — If  the  estate  is  sold  in  lots,  tibe 
following  clause  should  also  be  added  :— 

12.  That  if  it  should  appear  that  a  good  title  can«^ 
not  be  made  to  part  of  the  lands  comprised  in  any  lot 
or  lots,  this  shall  not  annul  the  sale  in  respect  of  such 
entire  lot  or  lots,  but  the  contract  shall  be  carried 
into  effect  as  to  the  residue  of  the  property  comprised 
in  such  lot  or  lots,  and  a  proportionate  reduction 
made  in  the  purchase-money,  to  be  fixed  by  two  re- 
ferees, or  their  umpire,  chosen  as  aforesaid,  whose 
decision  shall  be  final  and  conclusive  on  both  parties. 

Boundaries* — ^Where  freehold  and  copyhold  lands 
lie  intermixed  together,  or  there  is  any  uncertainty 
or  confusion  as  to  the  exact  boundaries,  It  should 
be  stated — 
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IS.  llutt  where,  on  aoeount  of  any  of  the  property 
baYinff  been  eonveyed  or  passed  under  a  general  de* 
scriplion,  or  hedges  having  been  palled  down,  or 
other  evidence  of  seisin  or  identity  of  bonndaries  is 
not  afforded  on  the  fiioe  of  the  deeds  or  coart-roUs, 
a  declaration,  in  pnrsuance  of  the  Act  of  the  6th  and 
6th  years  of  the  reign  of  his  late  Majesty  King  Wil- 
Uam  the  Foiuth,  for  the  suppression  of  eztra-jadidal 
oaths  and  affidavits,  of  the  possession  or  receipt  of 
the  rents  for  twenty  years  and  upwards,  according  to 
the  title  deduced,  or  of  the  identity  of  the  premises, 
shall,  in  any  case  not  especially  provided  for  by  these 
conditions,  be  deemed  sufficient  evidence  of  the  seisin 
or  identity. 

Po89e$8ion  qf  title-deeds. — It  will  also  be  neces- 
sary to  make  some  stipulatioQ  a^  to  the  possession  of 
tiie  title-deeds,  dther  when  the  vendor  himself  in- 
tends to  retain  them,  or  the  estate  is  sold  in  parcels 
to  distinct  parties. 

If  the  vmidor  is  to  retain  them,  then  insert — 

14.  That  such  of  the  title-deeds,  writings,  and 
muniments  of  title  relating  to  the  said  premises,  as 
shall  relate  also  to  other  property  of  the  vendor  of 
equal  or  greater  value,  shall  be  retained  by  him  [on  his 
delivering  at  his  own  expense  true  and  attested  copies 
of  them  duly  stamped,  and]  on  entering  into  the  usual 
covenant  (to  be  prepared  at  his  own  expense),  for 
producing  the  originals;  but  such  covenant  shall 
become  void  if  the  vendor  shall  afterwards  sell  any 
portion  of  the  property  retained  by  him,  and  deliver 
the  same  deeds,  writings,  and  muniments  of  title  to 
the  purchaser  thereof,  and  procure  such  purchaser  to 
enter  into  the  same  or  the  like  covenants. 

Where  the  purchaser  is  to  be  at  the  expense  of 
the  attested  copies,  and  of  the  covenants  for  the 
production  of  the  originals,  omit  the  words  that  are 
between  the  brackets  in  the  above  form,  and  sub- 
stitute in  their  plaoe— 

And  the  expense  of  all  attested  or  other  copies  of 
the  said  deeds,  writings,  and  muniments  of  title,  or 
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extracts  therefrom  retpeethrely,  and  of  all  oorenattts 
for  the  production  of  the  same  that  shall  be  required, 
shall  be  borne  by  the  pnrehaser. 

When  it  is  intended  that  the  purchaser  of  largest 
amount  in  value  shall  retain  the  title-deeds,  it 
should  be  stipulated  that  they  are  to  be  deliTcred 
over  to  him  upon  entering  into  the  usual  coYenant 
for  their  producticm. 

Co8ts,^lt  should  also  be  stated  ativhose  expense 
and  by  whom  the  conveyance  is  to  be  prepared.  In 
the  absence  of  any  express  provision  to  the  contrary, 
the  expense  of  the  conveyance  must  be  borne  by  the 
purchaser,  and  it  is  his  duty  to  prepare  it  and 
tender  it  for  execution  to  the  vendor  (Poole  v. 
Hillt  10  Law  Jonm.  N.S.  80) ;  but  the  vendor 
must  defray  the  expenses  incidental  to  the  exeeu- 
tion.  It  is,  however,  sometimes  stipulated  that  the 
conveyance  shall  be  prepared  by  the  vendor's 
solicitor,  at  the  expense  of  the  pnrdiaser,  and  such 
appears  to  be  the  prevailing  practice  of  some  of  our 
western  counties,  particularly  Cornwall;  but  this 
course  of  proceeding  is  attended  with  a  risk  and 
prejudice  to  purchasers,  that  very  few  of  them  are 
aware  of ;  for  by  permitting  the  vendor's  agent 
to  prepare  the  conveyance  for  them,  they  adopt 
him  as  their  agent,  which  will  cause  them  to 
be  affected  by  notice  of  incumbrances  and  other 
matters  reUting  to  the  property  sold,  to  which  such 
agent  may  be  privy  $  notice  to  the  agent  being  con- 
sidered as  equivalent  to  notioe  to  the  principal 
himself;  and  thus  the  latter  oftentimes  becomes 
deprived  of  the  equitable  protection  afforded  to 
purchasers,  who  have  tfaemielveB  no  notice  of  in-* 
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enmbftiioei  affBCtiiig  tfaa  porahaaed  Imdt.  {Bro* 
therton  y.  Hatt,  2  Vem.  574 ;  Jaeittm^teaM,  Lane, 
607 ;  Winged  w.  Lrfekury,  1  £q.  Ca.  Abr.  32 ; 
Newiiead  ▼.  Seariei,  1  Aik.  265  ;  Brook  t. 
Bulkeleif,  2  Yea.  aen.  408;  Aikiey  r.  Baittio, 
ib.  368 ;  Vemey  t.  Carding,  1  Sch.  &  Lef.  345 ; 
Crqfton  ▼.  Orm$by,  2  ib.  583 ;  DKn^or  r.  ^Mf«- 
rtcit,  2  Ball  &  B.  304 ;  7\mttotf  t.  IVappti,  3 
Sim.  301.) 

By  whom  eomtywuce  to  he  prepored. — Vfhm.  tba 
oonTejanoe  ia  to  be  prepared  aocofding  to  tbe 
regular  conrae  of  practioe,  inaert  the  following 
danae:— 

15.  That  the  eoBTeyanee  ahall  be  prepared  by  the 
purchaser*!  solicitor,  at  such  purchaser's  expense, 
and  the  same  shall  be  aettled  and  appnnred  on  the 
parte  of  the  vendor  and  pvrehaaer  br  their  respective 
solicitors,  and  the  said  vendor  and  purchaser  shall 
each  of  them  respectively  pay  the  charges  of  his  so- 
lidtor,  aa  also  of  any  counsel  they  may  respeetively 
employ  in  the  course  of  the  transaetioo. 

If  the  oonveyanoe  ia  to  be  prepared  by  the 
vendor's  solicitor,  then  anbatitate  the  following 
clause: — 

That  the  deed  of  eonveyanee  shall  be  prepared  by 
Messrs.  A.  and  B.  (eMdoHs  fottctlort),  at  the  ezpenae 
of  the  purchasers. 

Sonietimea  a  apedfied  anm  ia  mmtioned,  aa, 

Shall  pay  for  the  same  conveyance  the  sum  of  £  , 
and  for  the  contract  the  sum  of  £  ,  exclusive  of 

stamp-dutiea  and  parchment. 

Proviio  Jor  refa/e.-^By  the  lait  dauae  of  the 
conditiona  it  is  nanally  provided— 

16.  Hint  if  the  purchaser  of  any  or  dther  of  the 
aaid  lota  ahaU  neglect  or  Adl  to  comply  with  the  above 
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conditioDs,  and  to  complete  his,  her,  or  their  par'* 
chase  or  purchases,  hy  the  time  and  in  manner  aiore. 
said,  the  money  by  him,  her,  or  them  deposited  by 
way  of  earnest  shall  be  actually  forfeited  to  the 
▼endor,  who  shall  be  at  fiiU  liberty  to  resell  the  pre« 
mises  comprised  in  the  lot  or  lots  bought  by  such 
purchaser  respectively,  either  by  public  aucnon  or 
private  contract,  or  in  such  way  as  the  said  vendor 
shall  think  fit ;  and  if  upon  such  second  sale  there 
shall  be  any  deficiency,  the  purchasers  so  neglecting 
to  perform  the  above  conditions  shall  make  gtMod  such 
deficiency,  together  with  all  coste  and  expenses  at- 
tending such  resale,  or  incidental  thereto.  And  in 
case  of  non-payment  of  the  same,  the  whole  shall 
be  recoverable  by  the  vendor  as  and  ibr  liquidated 
damages ;  but  any  increase  of  price  which  the  said 
premises  may  produce  on  such  second  sale  shaD 
belong  to  the  vendor. 

Contract — A  short  form  of  contract  to  be  signed 
both  by  vendor  and  purchaser,  or  their  lawfully 
authorized  agents,  should  be  attached  to  the  above 
conditions,  which  should  nm  to  the  following 
effect;—* 

I  (purchaser),  of,  &c.  do  hereby  for  myself,  my 
heirs,  executors,  and  administrators,  agree  with  the 
said  (vendor)  and  his  heirs,  to  become  the  purchaser 
of  the  hereditaments  and  premises  comprised  in  lot 
hereinbefore  described,  subject  to  the  afore- 
going conditions,  at  the  price  of  £  ,  and  I  here- 
by acknowledge  that  I  have  this  day  paid  the  sum  of 
£  as  a  deposit,  and  in  part  payment  of  the  said 
purchase-money,  into  the  hands  of  (auctioneer  orven^ 
dor* 8  agent),  pursuant  to  the  fifth  condition  herein- 
before contained ;  and  I  hereby  for  myself,  my  heirs, 
executors,  and  administrators,  agree  to  pay  the  re- 
mainder of  the  said  purchase-money,  and  to  do  all 
other  acte  necessary  on  my  or  their  part  or  parte  to 
the  completion  of  the  purchase,  upon  the  terms  men- 
tioned in  the  aforegoing  conditions,  at  the  time  and 
place  mentioned  in  such  fifth  condition :  and  I,  the  said 
(vendor),  for  myself  and  my  heirs,  hereby  confirm  this 
contract,  and  agree  to  accept  the  said  (purchaser)  as 
the  purchaser  ol  the  said  lot            ,  upon  the  terms 
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ezpretsed  and  eontafaied  in  the  •foreiaid  condttkmt* 
As  witness  our  hands,  this  day  of  18 

£    s.   d* 

Porehaae-money 

Deposit-money 

Remainder  nnpaid.  •••••£ 
Witness, 

DupUeaU  qf  eondiHom.'^lt  is  sometimes  oon* 
sidered  advisable  to  have  duplicates  of  the  conditions 
of  sale,  one  to  be  signed  by  the  Tendor,  andthe  other 
by  the  purchaser,  for  which  the  two  following  forms 
may  be  employed :— 

1,  AgrtemaU  to  betigned  hff  vtndor  or  kit  ageni, 
I  (vendor  or  vendor* t  ageni)  do  herebr  adcnowledge 
that  (purehater)  has  been  this  day  declared  the  pur- 
chaser of  the  hereditaments  and  premises  comprised 
in  lot  ,  hereinbefore  described,  subject  to  the 

aforeffoing  conditions,  at  the  price  or  sum  of  £  , 
and  thathe  has  also  paid  the  sum  oi£  as  a  de- 

positand  in  part  payment  of  the  said  purchase-money, 
in  pursuance  of  the  terms  of  the  aboTC  conditions ;  and 
I  do  hereby  affirm  this  contract  and  agree  to 
accept  the  said  {purehattr)  as  the  purchaser  of  the 
said  lot,  upon  the  terms  expressed  and  contained  in 
the  aforesaid  conditions.    As  witness  my  hand,  thi« 

day  of  • 

£.    s.   d. 

Purchase-money 

Deposit-money   

Remainder  unpaid  ......  £ 

Witness, 

2.  Agreement  to  be  signed  by  purehater  or  hit  agent, 

I  (purehater)  do  hereby  agree  with  the  said  (vendor) 
to  become  the  purchaser  of  the  hereditaments  ana 
premises  comprised  in  lot  »  hereinbefore  de- 

scribed, subject  to  the  aforesaid  conditions,  at  the 
price  or  sum  of  £  ,  and  have  this  day  paid  into  the 
hands  of  (auctioneer  or  vendor*t  agent)  the  sum  of 
£     ,  to  be  held  and  retained  by  him  as  a  deposit 
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and  in  put  payment  of  the  saidporehase-money ;  and 

1  do  hereby  agree  to  pay  the  remainder  of  the  «aid 
porchase-money,  or  sam  of  £  i  at  the  time  fixed  in 
and  by  the  aboye  conditions  of  tale.  As  witness  my 
hand,  this  day  of 

£.    s.    d. 
Pnrchase-money.  •...«.. 
Deposit-money 

Remainder  unpldd £ 

Witness, 

If  the  agreement  be  signed  by  the  agent  of  dther 
party,  he  should  state  that  he  signs  as  such  agent, 
on  belialf  of  his  principal ;  for  if  he  were  to  dgn  in 
his  own  name,  he  would  become  personally  bound ; 
a  rule  that  has  been  carried  so  far,  that  it  has  been 
holden  that  even  where  an  agent  executed  a  covenant 
in  his  own  name,  for  himself,  his  heirs,  &c.  he  be- 
came personally  bound,  notwithstanding  that  he  was 
described  in  the  body  of  the  instrument  as  cove- 
nanting for  and  on  behalf  of  his  principal.  {AppieUm 
V.  Btnlr«,  5  East,  148  ;  Kendraj/yr.  Hodton,  5  Esp. 
N.  P.  C.  228 ;  Norton  v.  Ifenroth  I  Ry*  &  Mood. 
229;  Spitih  t.  LtwendeTf  Moore,  270;  Gray 
V.  Gutieridge,  I  Man.  &  Ry.  614 ;  PellT,  Siephetu, 

2  Myl.  &  Kee.  334  ;  Gabif  ▼.  Driver,  2  You.  & 
Jerv.  549  ;  Jonet  t.  UiiiedaU,  6  Ad.  &  Ell.  48  ; 
Mageer.  AtMnaon,  2  Mee.  &  Wels.  440.) 

The  foregoing  are  the  usual  clauses  inserted  in 
ordinary  conditions  of  sale ;  yet  before  dismissing 
this  part  of  our  subject,  it  will  be  proper  to  make  a 
few  observations  upon  a  few  other  dausei,  which, 
under  certain  circumstances,  may  be  usefully  em- 
pbyed. 

Special   eondiiUme^Leaaeholde.'^ln  the  first 
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plice,  where  the  ta^ect-matter  of  nle  eonriili  of 
leaaehold  property,  and  the  rendor  Is  unable  to 
procure  his  lessor's  title,  he  ought,  by  his  condi- 
tions, to  proTide  against  the  purchaser's  reqnirinf 
it ;  (a)  otherwise  he  cannot  enforce  a  specific  per- 
formance against  the  latter,  who,  being  a  purchaser 
pro  tantot  is  clearly  entitled  to  call  for  an  hispec- 
tion  of  the  titie  of  the  original  lessor,  before  he  can 
be  enforced  to  complete  his  purchase;  hot  not- 
withstanding a  tendor  cannot,  under  such  dreum- 
stanoes,  oblige  the  purchaser  (6)  to  abide  by  hia 
contract,  it  still  remains  undecided  whether  a  pur- 
chaser, insisting  on  a  specific  performance,  can 
compel  the  vendor  to  produce  his  lessor's  title ;  and 
notwithstanding  the  question  was  raised  in  one  or 
two  cases  which  came  before  Lord  Eldon,  he  never 
came  to  any  actual  decision  upon  the  point,  al- 
though his  preponderating  opinion  seems  to  have 
been,  that  where  there  was  no  express  stipulation 
to  the  contrary,  the  purchaser  was  entitied  to  call 
for  Buch  production.  (Whiter,  Foljamhe^  11  Ves. 
337 ;  Radclife  v.  Warrington,  12  ib.  826  ;  Dwe* 
raU  V.  Bolton,  18  ib.  505.) 

Where  it  is  intended  that  the  pnrdiaser  is  not 
to  call  for  the  lessor's  title,  the  following  form 
should  be  inserted  :— 

That  the  vendor,  at  his  own  expense,  wUl  within 
[here  state  the  time'}  deliver  abstracts  of  title  to  the 

(a)  Fielder  r,  Booker  (S  Mer.  434);  Purvta  v.  ii«y«r({^ 
Pri.  488) :  Souter  v.  Drake  (6  B.  ft  Ad.  99»h 

ib)  Roeewell  v.  Vaughan  (Cro.  Jac.  100)  i  £|f«u|f  v.  Se% 
(S  Ld.  lUym.  1118) ;  JTeocA  v.  HtM  (Doug.  SI) ;  Waring  t. 
Mackreth  (11  Vei.  843). 
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pnrehAser  or  his  solicitor  of  tlw  original  lease  of  the 
said  premises,  and  also  of  all  mesne  assignments, 
wills,  settlements,  and  other  docaments  relating  to  the 
title  of  the  said  term  in  the  premises,  and  deduce  a 
good  title  thereto,  snhject  to  these  conditions ;  but 
uie  purchaser  shall  not  be  entitled  to  call  for  the 
title  of  the  lessor. 

Temu  on  which  premues  are  holden* — It  may 
also  in  many  instances  be  proper  to  state  the  terms 
upon  which  the  premises  are  held ;  as,  for  example — 

That  the  lease  on  which  the  premises  are  held  is 
subject  to  the  yearly  rent  of  £  ,  and  also  contains 
the  usual  lessee's  covenants  to  pay  the  rent,  to  keep 
the  premises  in  repair,  and  to  insure  against  fire,  and 
not  to  exercise  any  trade  or  business  on  the  premises ; 
and  the  purchaser  must  take  the  premises  subject 
thereto. 

Sale  qf  leaeeholde  in  /ofo.— Where  leasehold 
premises,  held  under  one  entire  rent,  are  intended 
to  be  sold  in  lots,  the  three  following  clauses  will 
be  found  serviceable : — 

1.  That  each  of  the  respective  purchasers  shall,  on 
the  completion  of  the  purchase,  at  his  own  expense, 
execute  to  the  vendor  a  bond  in  the  penal  sum  of 
£  ,  conditioned  for  indemnifying  the  vendor 
against  the  rents  and  covenants  reserved  and  contained 
in  the  original  lease  in  respect  of  the  premises  pur- 
chased by  and  assigned  to  such  purchaser. 

2.  That  as  all  the  lots  now  offered  for  sale  are  in- 
eluded  in  one  lease,  subject  to  one  entire  rent  of 
£  ,  of  which  rent  it  is  intended  that  each  of  the 
said  lots  shall  bear  a  proportionate  part,  the  pur- 
chaser of  each  lot  shall  enter  into  a  covenant  with  the 
purchasers  of  the  other  lots  for  the  payment  and  per- 
formance of  his  (the  covenantor's)  proportion  of  the 
rents  and  covenants,  and  to  give  to  such  other  pur- 
chasers a  power  of  distress  on  the  premises  purchased 
by  the  covenantor,  as  an  indemnity  against  such  pro- 
portion :  such  deeds  of  indemnity  to  oe  prepared  by, 
and  at  the  expense  of,  the  respective  purchasers  re» 
quiring  the  same. 
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S.  That  the  leaM  and  attifniiieiitt  sbaU  be  delifcred 
to  tb6  purchaser  of  the  lot  which  shall  be  sold  for  the 
highest  price,  upon  his  entering  into  the  nsnal  eore- 
nants  for  the  production  thereof,  with  the  other  pur- 
chasers, at  the  expense  of  the  latter ;  and  if  the  price 
of  the  respcctiTe  lots  shall  be  equal,  the  pnrchaser  of 
lot  I  shall,  Ibr  the  purposes  of  this  condition,  be  con- 
sidered as  the  latger  purchaser ;  but  if  any  of  the  lots 
remain  unsold,  the  Teador  shall  be  considered  as 
standing  in  the  place  of,  and  diall  have  all  the  pri- 
rilcges  which  are  hereby  given  to»  the  largest  pur- 


ffpurekoie  not  eomphUd,  inUerttt  to  bej^aid^-^ 
A  clause  directiiig  that  from  a  certain  day  the  pur- 
chaser shall  pay  a  certain  per-centage  on  his 
purchase-money,  and  from  that  time  be  entitled  to 
the  possession  and  to  the  rents  and  profits  of  the 
premises,  is  often  a  very  useful  clause,  particularly 
where  the  property  affords  an  eligible  residence,  and 
the  vendor  u  in  no  hurry  for  his  money,  and  the  pur- 
chase cannot  at  once  be  carried  into  eflfbct ;  as,  for 
example,  where  some  of  the  parties  are  under  age 
or  abroad,  when  sending  the  deeds  of  oonTeyanoe 
there  for  execution  would  be  attended  with  both 
difficulty  and  expense;  and  although  the  annual 
amount  to  be  paid  in  consideration  of  the  occupa- 
tion of  the  premises  should  exceed  the  legal  rate  of 
interest,  still  the  agreement  will  not  be  considered 
as  usurious  on  that  account.  {Spumer  v.  Mayop^ 
1  Yes.  257  ;  Beete  y.  Bigwood,  7  B.  &  C.  453.) 

The  following  dause  may  be  employed  for  the 
above  purpose  :— 

That  the  purchaser  shall,  from  the  day  of 

next,  enter  upon  the  possession  and  re- 
ceive the  rents  and  profits  of  the  said  premises  for  his 
own  use  and  benefit ;  and  that  if  the  conveyance  by 
aU  the  necessary  parties  be  not  completed,  and  the 
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pnrehate-money  be  not  paid,  on  or  before  the  said 
day  of  ,  then  and  in  such  case  the 

parehaser  shall  from  that  time  pay  compensation  for 
tiie  said  purchase-money  to  the  said  Tendor,  a  gpross 
sum  of  money,  to  be  calculated  after  the  rate  of 
£         tot  erery  lOOl.  by  the  year. 

Bankruptcy. — ^Wbere  the  property  is  sold  under 
a  fiat  in  bankruptcy,  it  will  be  advisable  to  stipu- 
late that  if  the  purchaser  shall  require  the  fiat  or 
other  proceedings  under  the  bankruptcy  to  be  entered 
of  record;  it  shall  be  done  at  his  own  expense. 

Special  ctrcumttofieet.-^Where  the  subject-mat- 
ter of  sale  is  a  house,  the  adjoining  land  of  whidi 
belongs  to  the  vendor,  and  he  intends  to  retain  a 
right  of  building  on  the  reserved  property  which 
may  in  any  way  interfere  with  the  lights  belonging 
to  the  house,  he  must  carefully  reserve  such  right ; 
as  it  has  been  heU  {Palmer  y,  Fletcher,  1  Lev.  122), 
that  where  a  man  sells  a  house,  on  part  of  his  land, 
to  one  person,  and  the  adjacent  land  to  another, 
the  vendee  of  the  house  may  maintain  an  action 
against  the  yendee  of  the  land  for  obstructing  the 
lights,  although  the  house  be  not  an  ancient  house; 
because  the  law  will  not  permit  the  vendor,  and 
by  consequence  any  one  claiming  under  him,  to 
derogate  from  his  own  grant.  (Cox  v.  Matthews, 
1  Ventr.  237,  239 ;  Rosewell  v.  Prior,  6  Mod. 
116;  Crompion  v.  lUchardB,  1  Price,  27  ;  Swana- 
borough  V.  Coventry,  9  Bing.  305 ;  Coutte  v. 
Gorham,  1  Mood.  &,  Malk.  396 ;  Riviere  v.  Bow- 
man, 1  Ry.  &  M.  24.)  But  in  every  instance 
in  which  this  has  been  so  determined,  the  grant 
was  of  the  house  with  the  windows  then  exist- 
ing, or  apparently  in  ths  progress  of  being  built ; 
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for  meielj  teUing  land  for  bnildiiif  purpoMt  will 
not  confer  a  right  to  the  yendee  to  tho  nnob- 
•tnicted  ffyoyment  of  an  j  lifhta  he  may  think  fit 
to  open  upon  any  part  of  the  pnrchaaed  property. 
(BUmekard  y.  Bridge,  4  Ad.  &EL  176;  lee  alw 
Chmringivm  ▼.  Abne^,  2  Vem.  646 ;  Qmr§it  ▼. 
Skarpet  3  Ad.  &  £1.  326.)    A  prifikge  so  nn- 
limited  wookl  preta  moit  anreaaonahly  upon  erery 
vendor  selling  landa  for  the  pnrpoee  of  being  boilt 
upon»  and  retaining  those  adjoining,  as  it  would 
predode  him  from  bnilding  to  as  to  obstmct  what- 
ever ereetions  or  alterations  the  vendee  may  at  any 
time  choose  to  make,  not  only  till  he  has  finished 
the  house,  but  for  ever.    (See  also  Mr.  Smirke's 
elaborate  argument  in  BUmehttrd  ▼.  Bridffttf  above 
referred  to.)    Still  the  most  prudent  coutm  will 
ever  be,  in  thoie  cases  where  lands  are  sold  for 
bnilding  purposes,  to  have  some  ezpreas  stipulation 
not  only  in  the  contract,  but  also  in  the  conveyance 
of  the  property,  with  respect  to  the  lights,  which, 
in  some  cases,  it  may  be  advisable  to  extend  to  the 
kind  of  buildings  that  are  intended  to  be  erected ; 
tor  cases  have  occurred  in  which  it  has  been  holden 
that  the  merely  exhibiting  a  plan  of  buildings  pro- 
posed to  be  built  will  not  bind  a  purchaser  unless 
the  latter  enters  into  some  agreement  to  build  ac- 
cordingly.    {FtoJTeei  qf  Heriot*»  Hotpitai  v.  Oib» 
8ont  2  Dow.  301 ;  see  also  Campion  v.  Biehard»j 
1  Fr.  27 ;  Beaumont  v.  Dukea^  Jac.  422 ;  Squire 
V.  Camp,  1  Myl.  &Kee.  459.) 

Duty  of  purchater^s  eolieitor. — Should  a  pur- 
chaser retain  a  professional  gentleman  to  attend  on 
his  behalf  at  the  sale,  it  will  become  the  bounden 
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duty  of  the  latter  to  look  carefully  into  the  vendor's 
conditions,  in  order  to  see  that  they  do  not  press 
too  heavily  or  nnfurly  npon  a  parchaser»  by  re« 
stricting  him  from  insisting  npon  such  a  title  ai 
may  insure  him  the  secure  enjoyment  of  his  pur-*- 
chase;  as  also  to  discover  whether  the  object  of 
some  especial  clauses  may  not  be  to  keep  back 
some  important  evidence,  which,  if  disclosed, 
would  render  the  title  unmarketable.  One  object 
a  purchaser's  solicitor  must  never  lose  sight  of 
throughout  the  whole  course  of  the  transaction; 
which  is,  not  only  to  secure  such  a  title  as  will  effec- 
tually protect  his  client  from  eviction,  but  also  such 
a  title  as  a  subsequent  purchaser  or  mortgagee  may 
be  compelled  to  accept. 

Sale  under  decree. — When  an  estate  is  directed 
to  be  sold  under  a  decree  of  a  Court  of  Equity,  the 
particulars  and  conditions  of  sale  should  be  framed 
with  the  same  care  and  accuracy  as  in  ordinary 
sales  by  auction.  These  conditions  should  be  headed 
with  the  names  of  the  parties  in  the  cause ;  and 
must  also  set  forth  that  the  sale  is  made  in  pursu* 
ance  of  a  decree  made  in  such  cause,  and  with  the 
approbation  of  the  Master,  The  time  and  place  of 
sale  must  be  then  stated.  It  should  next  be  men- 
tioned that  the  estate  may  be  viewed  on  application 
to  some  person  named  in  the  particulars ;  and  that 
the  particulars  and  conditions  may  be  had  gratis  on 
application  at  the  Master's  chamber,  as  also  at  the 
offices  of  the  solicitors  in  the  cause.  (See  Smith's 
Chanc.  Pract.  173,  2nd  edit.) 
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SECTION  II. 

OF   THE   MANNER  OF   CONDUCTING   SALES    BY 
AUCTION. 

Duties  of  auctioneer, — By  a  recent  Act  of 
Parliament  (8  Vict.  c.  15,  s.  7),  which  abotishes 
auction  duties,  the  auctioneer  is  directed,  under  a 
penalty  of  20/.  to  suspend  or  affix,  before  he 
shall  commence  the  sale,  a  ticket  or  board,  con- 
taining his  lull  Christian  and  surname,  and  place 
of  residence,  in  some  conspicuous  place  in  the 
room  or  place  where  the  auction  is  held,  so  that 
all  persons  may  easily  read  the  same. 

Order  of  sale. — ^The  sale  itself  is  usually  con- 
ducted in  the  following  manner.  The  particulars 
and  conditions  of  sale  are  first  read  over  and 
explained  before  the  persons  assembled,  either 
by  the  auctioneer  himself  or  the  vendor's  soli- 
citor, or  some  other  person  employed  by  them 
for  that  purpose.  Several  copies  of  the  condi- 
tions ought  to  be  circulated  about  the  room,  in 
order  that  erery  one  then  and  there  present 
may  have  an  opportunity  of  inspecting  them. 
The  property  is  then  put  up  for  sale,  either  toge- 
ther, or  in  separate  lots,  and  upon  a  bidding 
being  made,  the  auctioneer  declares  the  amount  of 
such  bidding;  until,  no  further  advance  being 
offered,  the  lot  is  either   knocked  down  to  the 
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highest  bidder,  or  bought  in  again  on  behalf  of  the 
yendor. 

The  tale, — But,  notwithstanding  it  has  been 
always  considered  that  the  vendor's  assent  to 
the  sale  is  signified  by  the  knocking  down  of 
the  hammer  {Payne  v.  Ctmey  3  T.  R.  148),  it  is 
quite  clear  that  this  can  never  constitute  such  a 
valid  agreement  within  the  Statute  of  Frauds  (29 
Car.  2,  c.  3)  as  will  sustain  an  action  in  case  of  its 
non-performance.  (Walker  v.  Constable f  2  Esp. 
N.  P.  C.  659 ;  1  Bos.  &  Pull.  306,  S.  C. ;  see 
also  Selw.  N.P.  172,  9th  edit.)  StiU,  as  the  auc- 
tioneer is  considered  the  agent  for  both  buyer  and 
seller  {Kemys  v.  Proctor j  3  Yes.  &  Bea.  57) » 
the  signing  of  the  agreement  by  him  will  be 
binding  on  the  person  on  whose  behalf  he  so 
signs  {Emerton  v.  Heelie,  2  Taunt.  38  ;  White 
V.  Proctor t  4  ib.  209);  for  the  agreement  is 
then  signed  by  the  lawfully  authorized  agent  of 
the  party  to  be  bound  by  it,  whose  appointment  it 
has  been  long  determined  need  not  be  by  writing. 
{Welter  v.  Hudson,  5  Yin.  Abr.  524  ;  Widder^ 
bourne  v.  Carr,  3  Woodes,  cited ;  Rucker  v.  Cam^ 
meyer,  1  Esp.  N.  P.  C.  105 ;  Coles  v.  Tregothie, 
9  Yes.  234  ;  Barry  v.  Barrimore  {Lord),  1  Scfa. 
&  Lef.  28,  cited.)  The  usual  practice,  as  remarked 
in  the  latter  part  of  the  preceding  section,  is,  to 
have  a  short  form  of  contract  attached  to  the  con- 
ditions of  sale,  which,  when  duly  signed  by  the 
necessary  parties,  becomes  embodied  with  the  terms 
of  the  conditions ;  the  whole  together  forming  the 
subject-matter  of  one  entire  contract.  {Clinan  v. 
Cooke,  1  Sch.  &  Lef.  22 ;  Allen  v.  Bennett,  3  Tfeinnt. 


RSTRACTIMO  BIDDINGS.  51 

139 ;  Cooper  t.  Smith,  15  East,  103 ;  RieUrde  ▼. 
Porter,  6  B.  &  C.  437 ;  DobtU  t.  HMtekimon,  3 
Ad.  &  El.  355.  See  also  S^ppey  ▼.  Derrinn,  5  Esp. 
N.  P.  C.  190;  Brodie  t.  St.  Pmd,  1  Vea.  326 ; 
Tawney  ▼.  Crowther,  3Bro.  C.  C.  318 ;  Hinde  r. 
White,  8  East,  558  $  Kemoortky  v.  SehofUld,  2  B. 
&  C.  945 ;  jFW/tf  ▼.  Fretnutn,  9  Ves.  351 ;  Boee  t. 
C^tttfipAaiR,  11  ib.  550.)  But  altlioiigh  the  above 
is  the  proper  and  more  regular  practioe,  itill  a 
simple  entry  of  the  purchaser's  name  by  the  auc- 
tioneer, referring  to  the  lot  for  which  he  bid,  will 
be  a  sufficient  signing  on  behalf  of  the  purchaser  to 
be  binding  on  him ;  as  will  also  Hie  auctbneer's 
signature  to  a  receipt  for  the  deposit,  if  it  refers 
sufficiently  to  the  contractiiif  parties  and  subject- 
matter  of  sale,  or  to  the  conditions,  to  shew  the 
nature  of  the  contract. 

RetrMting  biddinge, — A.  bidding  is  not  com- 
jileted  until  the  falling  of  the  auctioneer's  ham- 
mer, and  may  consequentiy  be  retracted  at  any 
time  before  the  lot  is  actually  knocked  down 
(Payne  v.  Cave,  3  T.  R.  148 ;  Routlege  ▼.  Grant, 
4  Bing.  653);  but  then  such  retraction  must 
be  made  in  a  tone  suffidentiy  audible  for  the 
auctioneer  to  hear,  or  by  such  gestures  as  he 
can  readily  understand;  otherwise  such  retraction 
will,  like  a  mere  mental  resenration,  amount  to 
nothing  at  all,  and  the  party  will  still  be  held  to 
his  bidding.  (Jonee  t.  Nanney,  3  Camp.  N.  P.  C. 
385.) 

The  depotit, — ^The  auctioneer  is  eonsidered  as  the 
stakeholder  of  the  deposit ;  and  therefore,  if  he  pays 
it  over  to  the  vendor  without  any  direction  from  the 
B  2 
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purchaser,  he  does  so  at  the  risk  of  being  personally 
accountable  for  it  to  such  purchaser,  in  case  the 
title  should  prove  defectiye.  {Burrough  ▼.  Skhmer, 
5  Bur.  2659 ;  Ambrose  ▼.  Ambrose^  1  Cox,  194  ; 
Gray  y.  Gutteridge,  1  Man.  &  Ry.  614.)  Bat  this 
is  now  commonly  guarded  against  by  a  clause  in  the 
conditions,  directing  that  the  deposit  shall  be  paid 
into  the  hands  of  the  vendor  or  his  agent ;  in  which 
case,  if  it  be  so  paid,  the  auctioneer  will  be  dis- 
charged from  all  responsibility  on  that  account. 
{See  the  Form,  sup.  No.  V.) 

In  the  absence  of  any  provision  to  the  above 
effect,  the  auctioneer  has  it  still  in  his  power,  in  case 
both  vendor  and  purchaser  claim  the  deposit,  to 
protect  himself  under  the  Interpleader  Act  (1  &  2 
Wm.  4,  c.  58)  ;  or  he  may  file  his  bill  in  equity, 
praying  an  injunction,  which  will  be  granted  him 
upon  his  paying  the  deposit  into  court ;  but  he  will 
not  obtain  this  unless  he  pays  in  the  full  amount  of 
deposit ;  for  should  he  insist  upon  retaining  his  own 
commission,  or  any  other  claims  he  may  consider 
himself  entitled  to  out  of  it,  he  will  by  that  means 
debar  himself  of  all  right  to  equitable  assistance. 
{Farehrother  v.  Prattent,  1  Dan.  64 ;  Nerrot  v. 
HarrUt  ib.  68  (n.)  ;  Mitchell  v.  Hayne,  2  Sim.  & 
Stu.  63 ;  see  also  1  Mad.  Pract.  179,  2nd  edit.) 
Being  in  the  nature  of  a  stakeholder,  and  so  bound 
to  produce  the  deposit-money  at  anytime  when  called 
upon,  the  auctioneer  is  not  liable  to  the  payment  of 
any  interest  for  it  whilst  it  remains  in  his  hands;  nor, 
it  seems,  wiU  it  make  any  difference  if  the  vendor 
were  {without  the  purchaser's  concurrence)  to  give 
the  auctioneer  notice  to  invest  the  money  in  govern- 
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■sent  seenritiMy  and  although  intereat  may  actu- 
ally have  been  made  of  it.  {Harringion  ▼.  Hog- 
part,  1  B.  &  Ad.  577 ;  tee  alae  Saliibury  {Lord) 
T.  WUkinson,  8  Yea.  48.)  To  make  an  auc- 
tioneer liable  for  interest,  it  must  appear,  let,  That 
the  contract,  on  fidlnre  of  the  condition,  has  been 
rescinded.  2nd,  That  a  demand  of  deposit  has 
been  made,  and  a  refosal  to  return  it  {Lee  t.  Ifwin, 
8  Taunt. 55;  see  also  1  Selw.  N.P.  177,  9th  edit.); 
and  even  then,  according  to  the  opinion  expressed 
by  Burrough,  J.  in  Curling  y.  ShuUtleworth  (6 
Bing.  134),  it  must  be  preyed  that  the  auctioneer 
has  actually  made  interest  of  the  money. 

Dmtiee  qf  oKc/iofieer.— An  auctioneer  havmg  no 
authority  from  his  employer  to  that  effect,  renders 
himself  personally  responsible  for  any  losses  thst 
may  be  incurred  in  consequence  of  his  giving  the  pur- 
chaser credit  for  the  deposit,  or  any  other  moneys  to 
be  paid  by  the  latter  fai  respect  of  the  purchase  (  Wil- 
liams y.  MillingiOHf  1  H.  Black.  81 ;  Wilihirer. 
Sinu,  1  Camp.  N.P.C.  258) ;  as  also  for  any  secu- 
rities he  may  take  from  the  purchaser  for  that  pur- 
pose ;  as  promissory  notes,  bills  of  exchange,  or 
the  like.  (lb.  id.)  An  auctioneer  should  also  be 
cautions  about  selling,  where  he  has  the  slightest 
doubt  as  to  his  authority  to  do  so  {Nelihorpe  y. 
Adridge,  2  Stark.  N.P.C.  435)  ;  otherwise  he  will 
become  personally  liable  to  the  purchaser  for  any 
expenses  the  latter  may  haye  incurred,  in  case  the 
principal  should  reftise  to  ratify  the  contract,  as 
well  as  interest  on  the  purchase-money  where  the 
latter  has  remained  unproductiye.  An  auctioneer 
should,  indeed,  always  take  care  to  name  his  prin- 
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cipal,  otherwise  he  himself  becomes  responsible 
should  it  tarn  out  that  he  has  not  the  means  of 
procuring  a  ratification  of  the  contract.  {Hanson 
y.  Robedean,  Peake,  N.P.C.  120;  1  Selw.  N.P. 
176,  9th  edit.) 

Any  losses  that  may  be  incurred  daring  the  pro- 
gress of  the  sale,  in  consequence  of  the  auctioneer 
becoming  insoWent,  must  be  borne  by  the  vendor, 
whose  agent  he  properly  is  for  erery  purpose  con- 
nected with  the  auction,  and  appointed  by  him  for 
that  yery  express  purpose ;  but  as  far  as  the  pur- 
chaser is  concerned,  an  auctioneer  can  only  be  con- 
sidered as  having  a  special  authority  to  sign  such 
purchaser's  name  to  the  bidding.  In  every  other 
respect  he  is  the  agent  of  the  vendor,  by  whom  he  is 
selected,  under  whose  authority  he  acts,  and  who 
alone  can  be  supposed  to  have  placed  any  confi- 
dence in  him.    (See  2  H.  Blackst.  592.) 

Contracts.-^AB  soon  as  the  contract  was  signed, 
the  auction  duty  would  formerly  have  attached, 
which,  in  the  absence  of  any  express  provision  to 
the  contrary,  must  have  been  discharged  by  the 
vendor  (stat.  27  Geo.  3,  c.  13 ;  37  Geo.  3,  c.  14) ; 
though  this  would  not  have  prevented  an  arrange- 
ment from  being  entered  into  between  the  parties 
for  the  purpose  of  paying  it  in  any  other  manner 
(Malins  v.  Freeman,  4  Bing.  N.C.  395) ;  and, 
generally  speaking,  a  clause  used  to  be  inserted 
in  the  conditions,  that  the  auction  duty  should  be 
paid  by  the  purchaser ;  but  now  the  auction  duties, 
as  before  remarked  (eup.  pp.  15,  29),  are  repealed 
by  the  recent  statute  8  Vict.  c.  15,  s.  1.  Previously, 
indeed,  to  this  statute,  some  sales  of  real  property 
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were  altogether  eiempt  from  auction  duty,  aa  tIs. 
aalea  under  decree  of  a  court  of  eqnity ;  anctiona 
holden  by  the  lord  of  a  manor  for  granting  copy- 
hold estatea  for  life  or  yeara  (atat.  19  Geo.  3, 
c.  56,  a.  13) ;  anctiona  for  leaaing  eatatea  for  Uvea 
or  yeara  (ib. ;  Be»  ▼.  Bm$,  3  Pri.  323) ;  eatatet 
aold  by  the  aheriff  for  the  benefit  of  areditora 
(lb.  a.  15) ;  aa  alao  aalea  of  the  eatatea  of  bankmpta 
(6  Geo.  4,  c.  16,  a.  98)  and  inaolfent  ddbtora 
(7  Geo. 4,  e.  57,  a.  87  ;  l&2y]ct.c.  110);  aalea 
for  tiie  redemption  of  the  land-tax  (42  Geo.  3, 
e.  116,  a.  113),  and  alao  ealea  of  crown  landa 
by  the  Commianonera  of  Woods  and  Foreata. 
Added  to  thia,  the  auction  dnty  wonld  hate  been 
remitted  where  an  estate  waa  bought  in  on  behalf 
of  the  vendor,  in  order  to  prevent  ita  being  sold 
at  an  nnder-falue,  provided  the  proper  notice 
were  given  and  verified,  on  the  oath  of  the  auc- 
tioneer, aa  to  the  feimeas  of  the  transaction.  (17 
Geo.  3,  c.  50,  s.  10 ;  19  Geo.  3,  c.  56,  s.  12.)  And 
even  when  the  property  waa  actually  knocked  down 
to  a  purchaaer,  and  the  contrsct  proceeded  in,  still, 
if  no  title  conld  have  been  made  to  it,  the  duty 
would  have  been  remitted  on  application  to  the 
Commiaaionera  of  Exciae,  or  two  juaticea  of  the 
peace,  within  twelve  calendar  montha  after  the 
abandonment  of  the  aale,  or  within  three  months 
after  the  discovery  of  the  defective  atate  of  the 
tide.  (9  Geo.  3,  c.  56,  a.  11.)  But  notwitiistand- 
ing  the  ezemptiona  above  enumerated,  the  duty 
proved  a  never-failing  dog  to  salea  by  auction.  Any 
lnfi>rmality  in  the  noticea  or  conduct  of  the  sale  in 
those  casea  where  the  property  waa  bought  in  would 
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hawe  caused  the  dutj  to  attach.  {CrUMO  v,  Critpt 
3  East,  337;  Capp  ▼.  Topham,  6  East,  392; 
Christie  V,  Attorney-General,  6  Bro.  P.C.  256, 
edit.  Toml. ;  Denew  t.  DeveraU,  3  Camp.  N.  P.  C. 
451.)  And,  notwithstanding,  as  I  hate  jiist  before 
stated,  the  auction  daty  would  have  been  remitted 
where  the  vendor  was  unable  to  make  a  title ;  stilly 
before  this  could  have  been  done,  satisfactory  proof 
must  have  been  adduced  before  the  commissioners, 
or  justices,  that  the  vendor  had  done  every  thing  in 
his  power  to  render  the  title  marketable.  There 
was  certainly  an  appeal  from  the  judgment  of  such 
commLssioners,  or  justices,  in  case  they  refused  to 
remit  the  duty ;  but,  at  the  same  time,  as  the  Crown 
never  pays  costs,  the  expenses  of  proaecuting  such 
an  appeal,  even  when  successful,  must  in  many 
instances  have  exceeded  the  actual  amount  of  the 
duty.  In  order  to  avoid  the  payment  of  this  duty, 
it  became  a  very  common  practice  for  the  vendor  to 
buy  in  the  estate,  and  afterwards  to  enter  into  a 
negotiation  with  the  highest  bidder ;  so  that  a  sale 
by  auction  became,  in  a  great  number  of  instances, 
nothing  more  in  reality  than  a  mere  preliminary 
proceeding  to  a  sale  by  private  contract.  But  now 
the  auction  duties  being  happily  swept  away  by  the 
statute  of  8  Vict.  c.  15,  and,  it  is  to  be  hoped, 
never  again  to  be  restored,  actual  bond  fide  sales  by 
auction,  without  reserve,  will  doubtiess  become  far 
more  frequent  than  formerly ;  which  cannot  fail  to 
tend  very  considerably  towards  facilitating  the  sales 
of  landed  property  throughout  this  kingdom. 

Pvffem* — ^Before  dismissing  this  portion  of  our 
subject,  it  may  not  be  improper  to  caution  vendors 


PUFFBftS.  57 

againit  employing  puffen  to  bid  for  the  property,  for 
thepvrpoee  of  icreiring  up  the  price.  Such  a  conne 
of  proceeding  is  a  fraud  apon  the  real  bidden,  and 
would,  if  diacoTered,  aiford  a  pnrchaaer  a  mifficient 
ground  for  declining  to  complete  hie  purchaie. 
(Howard  t.  Cattle,  6  T.  R.  642 ;  Wheeler  ▼.  Col* 
Iyer,  1  Mood.  &  Malk.  123 ;  Crowder  y.  Atuiem, 
3  Bing.  368 ;  A.  t.  Marek,  3  Ton.  &  Jerr.  331.) 
Neither,  on  the  other  hand,  should  a  person 
desirous  of  buying  the  property  use  any  dis- 
paraging terms  respecting  it,  in  order  to  deter 
others  from  competing  with  him  in  offering  for  it ; 
ss  in  such  case  he  would  neither  be  allowed  to  en- 
force his  contract  nor  to  support  an  action  for  the 
non-performance  of  it.  (Fuller  t.  Abrahame,  6  Mo. 
316;  3  Bro.  &  Bing.  116,  S.C.)  And  if  this 
disparagement  or  slander  of  title  can  be  shewn 
to  be  maliciously  or  wantonly  done,  and  the  vendor 
is  in  consequence  prevented  from  selling  the 
estate,  the  latter  may  maintain  an  action  against 
the  offending  party,  and  recover  consequential 
damages  in  proportion  to  the  amount  of  injury 
sustained.  (Cro.  Jac.  213 ;  Cro.  Elix.  279 ;  3Blac. 
Com.  124 ;  Lowe  y.  Harewood,  Sir  W.  Jones,  196 ; 
Malaehyx,  Solper,  3  Bing.  N.C.  383 ;  3  Scott,  736, 
S.  C.)  But  it  seems  that  an  action  of  this  kind 
cannot  be  maintained  against  a  party  who  at  the 
time  of  the  sale  claims  the  estate  as  his  own  pro- 
perty (Smith  V.  Spooner,  3  Taunt.  246 ;  Pitt  v. 
Donovan,  1  M.  &  S.  639  ;  Watson  v.  Reynolde,  1 
M.  &  Walk.  1),  or  at  any  rate  without  shewing  that 
such  claim  was  made  through  mere  malice,  and  with 
no  other  view  than  to  injure  the  vendor  ;  for  the 
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mere  act  of  making  an  unfounded  claim  will  be  in- 
sufficient to  support  an  action  for  slander  of  title 
(Watson  T.  Reynoldsy  1  Mood.  &  Malk.  1) ;  to 
maintain  which,  it  is  requisite  to  shew  malice  in 
the  defendant,  either  express  or  implied  {Hargrame 
▼.  Le  Breton,  4  Bur.  2422)  ;  added  to  which, 
special  damage  must  be  alleged  in  the  decla- 
ration, and  proved  in  evidence  at  the  trial  of  the 
cause.  (Midachy  ▼.  Solper,  supra.)  It  must  also 
be  kept  in  mind  that  the  rule  against  puffing  does 
not  take  in  those  cases  in  which  a  vendor,  bond  fide 
and  without  fraud,  employs  a  third  party  to  buy  in 
the  estate  for  him,  in  order  to  prevent  it  from  being 
sold  at  an  under-value. 
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Praetiee, — In  Mies  under  a  decree,  the  practice  is 
for  each  bidder  to  sign  his  name  to  the  sam  he  offen 
in  the  space,  or  in  the  particnlara  under  the  lot  for 
which  he  bids  (1  Tom.  Pract.  129),  and  the  highest 
bidder  is  declared  to  be  the  purchaser,  as  in  ordinary 
sales  hj  auction ;  although  he  does  not  become  so, 
in  fact,  until  the  confirmation  of  the  Blaster's 
report.  To  obtain  this,  the  purchaser  must  make 
an  application  to  the  Master,  at  his  own  expense, 
to  report  him  to  be  the  purchaser,  which  report  is 
then  filed,  and  an  office  copy  taken,  and  dellTCred  to 
such  purchaser.  The  next  step  is  for  him  either  to 
present  a  common  petition,  or  to  move  for  an 
order  that  the  report  may  be  confirmed  mti.  (Fowl. 
Pract.  307;  2  Smitii's  Pract.  184,  2nd  edit.)  On 
the  eighth  day  after  the  expiration  of  the  order  niti, 
and  of  a  certificate,  obtained  at  the  registrar's  office, 
of  no  cause  haying  been  shewn,  the  order  niii  may 
be  made  iibsolnte.  (2  Smith's  Pract.  186,  2nd 
edit.) 

'  But  where  the  parties  are  not  numerous,  and  are 
able  and  willing  to  consent  to  the  arrangement,  the 
order  turi  may  be  altogether  dispensed  with,  and  the 
report  confirmed  absolutely  in  the  first  instance. 
To  effect  this,  the  purchaser  presents  a  petition,  as 
of  course,  to  the  Master  of  the  Rolls,  praying  for  an 
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absolute  confirmation  of  the  report.  (lb.)  The 
same  object,  indeed,  may  be  arrived  at  by  a  motion 
of  conrse,  all  parties  giving  consent  briefs ;  bat  the 
former,  being  the  most  expeditious,  as  well  as  least 
expensive  mode  of  proceeding,  is  the  preferable  one 
in  every  respect.  (lb.) 

Should  the  purchaser,  after  having  obtained  the 
order  ntn,  fail  to  confirm  the  order,  the  vendor  him- 
self may  make  the  motion.  {ChtUingwwtk  v.  ChiU 
Unffworth,  1  Sim.  &  Stu.  291.) 

Opening  the  biddings, — ^The  usual  cause  shewn 
against  a  purchaser  confirming  his  report  absolutely, 
is  an  application  by  some  other  party  to  open  the 
biddings.  This  right  of  opening  the  biddings, 
after  a  party  has,  at  a  public  sale,  been  declared 
the  purchaser,  is  a  peculiar  property  incidental  to 
sales  under  a  decree. 

The  object  of  it  is  to  obtain  as  high  a  price  as 
can  possibly  be  gotten  for  the  property,  though  in- 
stances are  not  wanting  in  which  it  has  produced  a 
totally  opposite  effect,  and  it  is  a  subject  upon 
which  very  divided  opinions  have  been  long  enter- 
tained. By  some,  it  has  been  thought  to  do  more 
harm  than  good ;  by  others,  that  the  right  should 
be  even  less  restricted  than  it  is.  (2  Mad.  Pract. 
501,  2nd  edit.)  The  biddings  may,  however,  be 
opened  more  than  once,  and  that,  even  at  the  insti- 
gation of  the  same  party,  where  sufficient  cause  is 
shewn; (a)    and    some    instances    have   occurred 

(a)  Scott  ▼.  Niabett  (S  Bro.  C.  C.  476) ;  Hodges  y.  Jones 
(3  Fowl.  Pract.  318) ;  Upton  ▼.  Lord  Ferrere  (4  Vet.  700) ; 
Rigbp  y.  M'Namara  (6  ib.  6l7) ;  Preston  y.  Barker  (10  ib. 
140). 
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where  the  biddings  hare  been  opened  even  after  the 
oonfirmation  of  the  Maiter's  report ;  at,  for  eiam* 
pie,  where  a  great  increaae  of  price  hat  been  offered, 
coupled  with  the  drcamatanoe  that  the  party  for 
whose  benefit  the  sale  waa  made  was  in  prison, 
(BowyerY.Baekweli,  3Anstr.6&6;  White  y.  WU* 
Mm,  14  Ves.  153 ;  Exeeuien  qf  Fergua  t.  Gwre^ 

1  Sch.  &  Lef.  350.)  Bat,  generallj  speaking,  the 
Conrt  will  refuse  to  open  the  biddings  after  the 
confirmation  of  the  report  {Morriee  t.  BUhop  qf 
Durham,  11  Yes.  57 ;  Chatham  ▼.  Qrugtom,  5 
Ves.  86),  unless  some  gross  firaud  has  been  prac- 
tised :  as,  for  example,  where  parties  have  agreed 
not  to  bid  against  each  other ;  or  a  fraudulent  sor- 
▼ey  has  been  made  of  the  premises  with  the  conniv- 
ance or  knowledge  of  the  purchasers,  by  which  the 
estate  is  misrepresented  in  point  of  extent  or  Tslue, 
and  the  yendor  was  ignorant  of  the  deception  which 
has  been  practised ;  in  which  case  eren  an  absolute 
confirmation  of  the  report  will  not  prevent  the 
biddings  from  being  again  opened.  (Prideaux  y. 
PrideauXf  1  Bro.  C.  C.  287 ;  Watson  v.  Birch, 

2  Yes.  JQD.  51 ;  Oower  y.  Gower,  2  Eden,  348  ; 
6  Bro.  P.  C.  306,  edit.  Toml.) 

The  usual  ground  upon  which  an  application  to 
open  the  bidding  is  founded,  is  a  further  adyance  in 
price,  though  it  does  not  appear  to  be  clearly 
settled  what  amount  of  increase  the  Court  will  re- 
quire. Formerly  an  opinion  seems  to  have  been 
entertained  that  ten  per  cent.  (Anon.  3  Mad.  Rep. 
494)  on  the  original  purchase-money,  where  the 
purchase-money  was  large,  would  be  received  ;  but 
no  such  rule  now  prevails.     {Bridget  v.  PhUUpa, 
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2  Mad.  Pract.  502,  2nd  edit,  cited;  Andrews  v. 
Bmerion,  7  Ves.  4  ;  WMte  y.  Wilson,  14  ib.  151.) 
In  many  cases  a  less  advance  has  been  holden  sufli- 
dent,  and  the  biddings  have  been  opened  even  on  so 
low  an  advance  as  five  per  cent,  where  the  purchase- 
money  has  amounted  to  a  considerable  sum — as,  for 
instance,  500/.  on  10,000/. ;  whilst  in  other  cases, 
where  the  amount  of  price  was  small,  advances  at  a 
far  greater  per-centage  in  proportion  to  the  original 
sum  have  been  rejected.  In  Garston  v.  Edwards 
(1  Sim.  &  Stu.  20 ;  see  also  Lrfroy  v.  Lefroy,  2 
Russ.  606  ;  Cochrane  v.  Cochrane,  2  Russ.  &  Myl. 
684),  an  advance  of  300/.  on  3,500/.  was  refused; 
whilst  in  Zjourence  v.  Halliday  (6  Sim.  &  Stu. 
296),  the  same  offer  of  advance  on  a  larger 
amount,  viz.  300/.  on  5,030/.  was  accepted;  as 
also  the  sum  of  365/.  on  7,300/.  in  the  still  more 
recent  case  of  Domville  v.  Barrington  (2  Yon. 
&  Ckfll.  723).  Upon  the  whole,  therefore,  although 
it  seems  that  the  Court  is  not  so  much  guided 
by  per-centage  as  amount;  consequently,  where 
an  important  sum,  as  500/.  or  five  per  cent, 
on  10,000/.  is  offered  to  be  advanced,  it  would 
probably  be  accepted,  whilst  an  offer  to  advance 
50/.,  the  same  rate  of  interest,  on  1,000/.,  would 
be  refused;  and  under  any  circumstances,  where 
the  advance  offered  is  very  inconsiderable,  as 
under  40/.  for  instance,  the  application  will  be  dis- 
regarded. {Farlow  v.  Wielden,  4  Mad.  460; 
Brookfleld  v.  Bradley,  1  Sim.  &  Stu.  23;  Leland 
V.  Grifiihs,  2  Moll.  510.) 

The  application  to  open  the  biddings  must  be 
made  by  motion,  of  which  notice  must  be  given  to 
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the  purchaser,  and  also  to  the  partiei  in  the  came. 
(2  Tarn.  Pract.  649,  650.)  If  the  Coort  ^prOTea 
of  the  application,  an  order  for  opening  the  bid- 
dings will  then  be  made,  at  the  cost  of  the  party 
making  the  application,  who  in  addition  to  this 
most  also  defray  the  expenses  of  the  first  porehaaer, 
as  also  such  interest  on  his  purchase- money,  at  four 
per  cent,  as  shall  in  the  interim  be  shewn  to  haTe  been 
nnprodactive,  and  also  the  costs  of  paying  in  his  own 
deposit  of  ten  per  cent,  which  the  Coart  will  nerer 
dispense  with  {Anon.  3  Mad.  Rep.  494 ;  Anon,  6  Yea. 
513,  518  ;  2  Mad.  Pract.  502  ;  ITam.  Prac.  131), 
although  he  will  of  coarse  be  entitled  to  a  retom  of 
the  latter  in  case  another  person  should  become  the 
purchaser  of  the  property  {Rigby  ▼.  IT  Samara,  6 
Yes.  466 ;  Macclesfield  ▼.  Blake,  8  ib.  214  ;  2V^- 
sii  Y.  Clinton,  1  Yes.  &  B.  361) ;  but  he  will  not 
be  entitled  to  any  allowance  for  any  other  incidental 
expenses  he  may  incur,  as  these  will  be  considered  in 
the  nature  of  a  premium  giren  for  the  opportunity  of 
bidding.  The  latter  rule,  however,  admits  of  some 
exceptions,  and  instences  have  occurred  in  which  a 
party  opening  the  biddings  has  been  allowed  his  out- 
of-pocket  expenses ;  as  where  a  disinterested  person 
comes  forward  for  the  benefit  of  the  family,  when, 
by  some  misteke,  the  property  has  been  knocked 
down  at  a  sum  far  below  its  actual  value,  in  order  to 
protect  the  intereste  of  third  persons,  and  not  merely 
with  a  view  of  aiding  any  private  speculation  of  his 
own.  {Owen  v.  Foulkes,  9  Yes.  348 ;  Weet  v. 
Vincent f  12  ib.  6 ;  see  also  2  Mad.  Prac.  502,  2nd 
edit.) 

Where  a  purchaser  has  agreed  to  buy  an  estete'at 
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a  sale  under  a  decree,  he  cannot  substitute  another 
purchaser  in  his  place  without  the  previous  leave  of 
the  Court,  which  will  only  be  granted  on  the  terms 
of  the  sub-purchaser  paying  the  purchase-money  injto 
court,  accompanied  by  an  affidavit  that  there  has 
been  no  under-bargain.  {Righy  v.  M'Namara,  6 
Yes.  515 ;  Dale  v.  Davenport,  lb.  615 ;  2  Mad. 
Fract.  498,  2nd  edit.) 

When  it  is  considered  that  the  property,  or  any 
portion  of  it,  may  be  disposed  of  more  advan- 
tageously by  private  contract,  an  application  should 
be  made  to  the  Court  upon  motion,  of  which  notice 
must  be  given  and  served  on  the  derk  in  court  of 
all  the  parties  in  the  cause;  which  order,  when 
drawn  up,  empowers  the  Master  to  approve  of  the 
contract,  and  settle  any  conveyance  made  in  pur- 
suance of  it,  in  case  the  parties  should  chance  to 
differ  at  all  about  the  matter.  (2  Smith's  Pract. 
217,  2nd  edit.) 
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1 .  Operation  of  the  Statute  of  Frauds  upon  Contraeti 
relating  to  the  Sale  of  Real  Propertjf^  Interettt 
within  the  First  and  Second  Sections -^Interests 
wUMn  the  Third  Seetion-^Interests  wUMn  the  Fourth 
Sectionr^As  to  the  AmissUnlUy  iff  Parol  Evidence  to 
explain  a  written  agreement'^  What  wiU  amount  to  a 
vaUd  Signature. 

S.  Practical  Remarks  upon  framing  Agreements. 

3.  Observations  on  the  Stamp  Acts  relaiiioe  to  Agree* 
ments. 


1.  Operation  of  the  Statmlte  of  Frauds  upon  Con-- 
tracts  relating  to  the  Sale  of  Real  Property. 

Ak  agreement  for  the  sale  of  real  property 
should  be  framed  with  great  accuracy ;  the  terms 
of  it  should  be  clearly  and  explicitly  set  forth  ;- 
every  care  should  be  taken  to  avoid  equivocal  ex- 
pressions, and  nothing  which  it  is  intended  to  carry 
into  effect  should  be  left  resting  merely  on  parol,  as 
extrinsic  evidence  is  inadmissible  in  a  court  of  law 
to  explain  the  terms  of  a  written  contract,  and  it  is 
only  under  peculiar  drcumstanoesy  as  will  be  pointed 
out  hereafter,  that  such  evidence  will  be  received  in 
a  court  of  equity.  Even  before  the  Statute  of 
Frauds  (29  Car.  2,  c.  3),  courts  of  equity  were  ex- 
ceedingly cautious  of  enforcing  the  specific  per- 
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formance  of  parol  agreements.  (Foot  y.  Salway^ 
2  Cha.  Cas.  142 ;  and  see  Parteriche  ▼.  Powlett, 
2  Atk.  384;  Preston  t.  Merceau,  2  Black. 
Rep.  1249;  Dam  t.  Symonds,  I  Cox,  402; 
Lawson  y.  Lande,  1  Dick.  346 ;  Gosa  y.  Nugent 
(Lord),  2  NeY.  &  Man.  33);  although  it  was 
said  they  would  sometimes  giYe  the  party  satis- 
faction for  the  loss  he  had  sustained  (Fonbl, 
£q.  lib.  1,  c.  2,  s.  8),  but  cYcn  this  was  rarely 
done.  The  only  case,  indeed,  in  which  such  an 
order  seems  to  haYe  been  made  was  in  X>enton 
Y.  Stewart  (1  Cox,  258),  where  it  was  referred  to 
the  Master  to  inquire  what  damages  the  plaintiff 
had  sustained  by  the  defendant  haYing  put  it  out  of 
his  power  to  perform  the  agreement.  .{Greenaway 
Y.  Adams,  12  Yes.  395;  Fonbl.  Eq.  177  n.  b,) 
The  usual  decree  seems  to  hsYC  been  either  for  a 
specific  performance,  or  a  quantum  dammfieatus. 
But  for  many  years  past  the  Statute  of  Frauds  (29 
Car.  2,  c.  3)  has  required  aU  agreements  relating 
to  the  sale  of  landed  property  to  be  in  writing,  and 
to  be  signed  by  the  party  to  be  bound  by  it,  or  his 
lawfully  authorized  agent  (sec.  4)  ;  and  by  more  re- 
cent enactments  (55  Geo.  3,  c.  184),  no  written 
contracts  can  be  receiYed  in  CYidenoe  unless  the 
proper  stamps  thereby  imposed  are  affixed  to  them* 
Agreements  within  the  first  and  second  sec- 
tions, — By  the  first  section  of  the  Statute  of 
Frauds,  all  leases,  estates,  interests  of  freehold,  or 
terms  of  years,  or  any  uncertain  interests  of,  into, 
or  out  of  any  messuages,  lands,  tenements,  or 
hereditaments,  made  or  created  by  livery  of  seisin 
only,  and  not  put  in  writing,  and  signed  by  the 
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parties  so  makiiif  or  creating  the  same,  or  their 
agents  thereunto  lawfolly  authorized  by  writing, 
shall  have  the  force  and  effect  of  estates  at  will 
only. 

Am  io  contiruetum  of  the  words  **e$tat€i  at 
will  milyV — Notwithstanding  the  express  words 
of  the  statute,  ''  Mhall  have  the  ^ect  qf  ettates  at 
will  onlpt*'  still,  the  great  inconTcnienoes  at- 
tendant on  that  uncertain  tenancy  caused  the 
Courts  to  construe  erery  tenancy,  where  no  precise 
term  was  created,  into  a  tenancy  from  year  to  year, 
if  they  could  discover  any  reasonable  foundation 
for  it ;  as  if  the  lessor  accepted  yearly  rent,  or  rent 
measured  by  an  aliquot  part  of  a  year.  {Roe  dem. 
Brown  Y.  Wilkhuom,  Harg.  &Butl.  Co.  L.H.  720 ; 
Roe  dem.  Render  eon  t.  Chamoek^  Peake,  N.  P.  C. 
4,  5  ;  see  also  Selw.  N.  P.  710,  9th  edit.)  So 
that  it  seems  that  a  lease,  void  under  the  section  of 
the  statute,  by  professing  to  pass  an  interest  for  a 
longer  period  than  three  years,  may  yet  be  effectual 
as  a  lease  from  year  to  year ;  in  which  case  one 
party  cannot  determine  the  tenancy  without  giving 
a  reasonable  notice  to  quit  to  the  other  party,  i.e. 
a  half  year's  notice,  expiring  with  the  year  of  the 
tenancy.  (13  Hen.  8,  15,  6 ;  Doe  dem.  Rigge  v. 
BeU,  5  T.  R.  471 ;  Clayton  ▼.  Blakeg,  8  T.  R.  3  ; 
7%omat  V.  Cook,  2  B.  &  A.  119.)  A  mere  per- 
missive  occupation  win,  however,  be  insufficient  to 
raise  the  presumption  of  a  tenancy  from  year  to 
year.  (Richardson  v.  Langridget  11  Taunt.  128  ; 
Doe  dem.  Hall  v.  Wood,  6  Law  T.  102.) 

Exceptions  within  second  section. — The  second 
section  of  the  statute  excepts  all  leases  not  exceed- 
F  2 
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ing  three  yean  from  the  making  thereof,  where^ptm 
the  rent  reserved  to  the  landlord  shall  amouni  to 
two-thirds  qfthe  improved  value, 

2.  Interests  within  First  and  Second  Sections. 

It  seems  that,  coUectiog  the  meaning  of  the 
first  section  from  the  language  of  the  second,  and 
the  exception  therein  contained,  by  the  leases,  &c. 
meant  to  be  vacated  by  the  first  section  must 
be  understood  leases  of  the  like  kind  with  those  in 
the  second  section,  but  which  conyeyed  a  larger  in- 
terest to  the  party  than  for  a  term  of  three  years, 
and  such  as  were  made  upon  a  rent  reserved  there- 
upon^  and  not  to  those  leases  where,  instead  of  an 
annual  render,  the  consideration  is  a  certain  spe- 
cified sum.  Heuce  (per  Lord  Elleuborough, 
C.  J.)>  in  Cfrosby  ▼.  Wadsworth  (6  East,  602), 
it  was  holden,  that  an  agreement  by  word  of 
mouth  for  the  purchase  of  a  standing  crop  of 
mowing  grass  then  growing  on  the  dose  of  the 
defendant,  for  a  certain  specified  sum,  was  not  a 
lease,  estate,  interest  of  freehold,  or  term  of  years,  or 
uncertain  interest  in  lands  created  by  parol,  within 
the  meaning  of  the  first  section,  so  as  to  be  void  on 
the  ground  of  its  not  having  been  in  writing ;  yet,  at 
the  same  time,  as  it  conferred  an  exclusive  right  to 
the  vesture  of  the  land  for  a  limited  time,  and  for  a 
given  purpose,  it  was  considered  as  falling  within 
the  range  of  the  fourth  section,  which  precludes 
persons  from  bringing  actions  to  enforce  a  contract 
affecting  real  property,  when  such  contract  is  only 
by  parol.     {Crosby  v.  Wadsworth,  sup,) 

License  not  within  the  statute,  when, — ^A  mere 


r" 


LICBK8B.  69 

Keeiue,  it  has  beea  hoUen,  it  not  within  the  ftatnte, 
mnd  this  eonstnieCion  hu  been  extended  to  tome 
caees  where  the  lioenie  conferred  en  ezclneiTe  right 
to  the  sofl.  Thvs  in  Wood  t.  Lake  (Say.  3),  the 
defendant  had  agreed  bj  parol  that  the  plaintiff 
ahonld  have  the  liberty  of  itacking  ooala  upon  a  part 
of  a  cloae  belonging  to  the  defendant  for  the  term 
of  seven  yean,  and  that  daring  that  term  the 
plaintiff  ihonkl  have  the  tele  «#«  of  that  part  of  the 
close.  After  the  plaintiff  had  enjoyed  tiie  liberty, 
in  porsuanoe  of  this  agreement,  for  three  years,  the 
defendant  locked  up  the  gate  ot  the  close,  and  thaf 
exclnded  the  plaintiff.  The  qaestion  was,  whether 
the  agreement  was  good  for  the  seren  years ;  when, 
after  consideration,  it  was  holden  that  this  agree- 
ment, though  by  parol,  was  yet  good  for  the  seren 
years.  And,  in  an  earlier  case,  which  was  alluded  to 
in  Woodr,  Lake  (Webb  r,  PatemoHer,  Palm.  71), 
it  was  laid  down  that  the  grant  of  a  license  to  stack 
hay  npon  land  did  not  amount  to  a  lease  of  the  land. 
The  authority  botii  of  Wood  t.  Lake  and  Webb  t. 
Paiemoiier  was,  however,  very  much  questioned  in 
a  recent  case,  in  which  the  doctrine  of  parol  licenses 
underwent  considerable  discussion  {Hewlint  ▼. 
Shipman^  5  B.  &  C.  233) ;  and  it  was  then  re- 
marked, that  although  in  Webb  t.  Paiemoeter  the 
validity  of  a  parol  licence  to  stack  hay  seemed  to 
have  been  recognized,  yet  that  the  judgment  in  that 
case  was  nevertheless  against  the  licensee ;  added  to 
which,  that  case  must  have  been  wholly  independent 
of  the  Statute  of  Frauds,  having  been  decided  before 
that  Act  was  In  existence.  But  Wood  v.  Lake^ 
which  was  determined  after  tiie  passing  of  the  Aet, 
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seems  to  fall  within  the  express  terms  of  it,  as  there 
the  license  purported  to  confer  the  exclusive  enjoy- 
ment of  the  lands  for  a  term  of  seven  years.  And 
even  supposing,  as  was  contended,  that  the  enjoy- 
ment conferred  but  a  mere  easement  arismg  out  of 
the  land,  yet  it  must  even  then  have  been  an  ease- 
ment of  sach  a  nature  as  a  parol  agreement  was 
incapable  of  creating ;  for  a  right  of  this  kind  lies 
in  grant,  and  can,  therefore,  only  be  created  by 
deed.  {Blanchard  v.  Bridges,  4  Ad.  &  El.  176  ; 
see  also  Shep.  Touch.  231;  Boll.  Abr.  62;  Gib.  Ev* 
96,  6th  edit. ;  Bolton  v.  Carlisle  (Bisht^  of)^  2  H. 
Bl.  259  ;  Monck  v.  Butler,  Cro.  Jac.  .574 ;  Rum* 
sey  V.  Rawsorif  1  Ventr.  18,  25.)  And  upon  the 
same  principle,  the  right  to  a  watercourse  or  other 
drain  through  the  land  of  another  has  been  deter- 
mined to  be  an  uncertain  interest  in  lands  within  the 
Statute  of  Frauds,  and  if  attempted  to  be  granted 
by  parol,  nothing  but  a  mere  right  at  will  can  pos- 
sibly pass  by  it.     {Hewlina  v.  Shipman,  5  B.  &  C* 

.  233;  FeniimauY.  Smith,  4  East,  107.)  But  stiU 
such  a  license,  though  invalid  in  itself,  is  so  far 
effectual  that,  until  it  be  countermanded,  it  wUl 
operate  as  an  excuse  for  what  would  otherwise  be 
deemed  an  act  of  trespass,  by  exercising  such  a 
right  over  the  property  in  question.  {Winter  v. 
Brockwell,  8  East,  308  ;  Carrington  v.  Roots,  2 
Mees.  &  Wels.  247.) 

Exception  as  to  leases, — ^The  exception  con- 
tained in  the  second  section  with  respect  to  leases 
enacts,   that  they  are  not  to   exceed   three  years 

from  the  making ;  and  therefore  a  parol  lease  for 
three  years^  to  commence  on  a  future  day^  is  void» 
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{Asum.  12  Mod.  610  ;  Baker  and  I^eUfm  ▼.  Rey- 
noldi,  B.R.E.  1785,  from  Mr.  Balgny'g  note,  Seij. 
HiU's  MSS.,  fol.  21,  p.  167;  MO  alfo  Selw. 
N.P.  844,  9th  edit.)  But  •  parol  leaae  for  • 
year  and  a  kalf  ,  to  eommenoe  after  the  expiration 
of  a  leaae  which  wants  a  year  of  expiring,  is  good ; 
beeanse  it  does  not  then  exceed  three  years  from 
the  making.  {Riley  ▼.  Hicke,  Bnll,  N.P.  173,  1 
Str.  651.)  So  a  verbal  agreement  to  take  ftimished 
lodgings  for  two  or  three  years  was  held  valid  as  a 
lease  within  the  exception  contained  in  the  second 
section,  as  it  did  not  exceed  three  years  from  the 
making;  yet  being  a  contract  for  an  interest  in 
land  within  the  fourth  section,  it  was  also  held  that 
no  action  could  be  maintained  for  not  entering  npon 
and  occupying  the  premises.  (Inman  ▼.  Stamps 
1  Stark.  N.  P.O.  12;  Edge  ▼.  Strqford,  1  Cro. 
&  JerT.391, 1  Tyrw.)  But  an  agreement  entered  into 
between  landlord  and  tenant  after  a  regular  lease  has 
been  granted,  that  the  former  shall  lay  out  money 
in  improvements,  in  consideration  of  which  the 
latter  agrees  to  pay  an  additional  sum  per  annum  ; 
such  an  agreement  is  considered  as  collateral  to  the 
lease ;  and  it  is  also  considered  that  the  additional 
sum  to  be  paid  is  not  rent,  but  simply  matter  of 
personal  contract,  and  such  as  will  support  an  ac- 
tion, though  no  written  agreement  was  ever  entered 
into  respecting  it.  (Hoby  v.  Roeiucif  7  Taunt. 
157  ;  DofuWm  v.  Read,  3  B.  &  Ad.  899.) 

3.  In^ereeU  within  the  Third  Section. 
By  the  third  section  of  the  Statute  of  Frauds  it 
is  enacted,  that  no  leases,  estates,  or  interests^ 
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either  of  freehold  or  terms  of  years,  or  any  uncer- 
tain interest  (not  being  copyhold  or  customary 
interest),  into  or  out  of  any  real  estate,  shall  be 
assigned,  granted,  or  surrendered,  unless  by  deed 
or  note  in  writing,  signed  by  the  party  so  assigning, 
&c.,  or  their  agents  thereunto  lawfully  authorized 
by  writing t  or  by  act  or  operation  of  kw. 

Under  this  clause  of  the  statute,  therefore,  the 
mere  act  of  cancelling  a  lease  will  not  operate  as  a 
surrender;  such  being  neither  a  deed 'or  note  in 
writing,  and  neither  is  it  a  surrender  by  operation  of 
kw.  (jRoe  dem.  Berkeley  t.  Arehbiehop  qf  Yorkf 
6  East,  86 ;  Doe  dem.  Courtail  v.  Tkomas,  9  B. 
&  C.  288.)  And  even  a  parol  tenancy  from  year 
to  year  cannot  by  mutual  consent  be  surrendered 
by  mere  word  of  mouth.  {Boiting  ▼.  Martin^  \ 
Camp.  N.  P.  C.  118 ;  MolM  ▼.  Bragne,  2  ib. 
103 ;  Stow  ▼.  Wkiting,  2  Stark.  235 ;  Maihew 
▼.  SaweU,  8  Taunt.  270 ;  Phippe  t.  Seulthorpe, 
1  B.  &  A.  50;  Tkomtu  ▼.  Cooke,  2  ib.  119 ;  see 
aUo  Selw.  N.  P.  1421,  9th  edit.)  Still  it  was  not 
requisite  that  the  surrender,  though  it  must  ha?e 
been  by  writing,  should  have  been  made  by  deed. 
A  mere  note  or  memorandum  in  writing  would  have 
been  sufficient  for  that  purpose;  yet,  under  the 
requisitions  of  the  Stamp  Act  (55  Geo.  3,  c.  184), 
such  memorandum  could  not  have  been  given  in 
evidence  unless  stamped.  A  memorandum  or 
agreement  to  assign  or  grant  a  leasehold  interest, 
although  void  at  law  under  the  Statute  of  Frauds, 
will  still,  if  founded  on  a  sufficient  consideration, 
be  recognized  as  an  agreement  in  a  court  of  equity, 
and  a  specific  performance  of  it  decreed  in  the 
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same  manner  ai  an  agreement  for  flie  aale  of  any 
other  duposable  interest  in  real  property.  And 
although  the  recent  Act,  8  &  9  Vict.  c.  106,  a.  3, 
declares  that  all  assignments  and  surrenders  of 
oommon-Uw  interests  (except  sach  as  might  hsTe 
been  created  without  writing)  shall  be  void  at  law 
unlesa  made  by  deed,  yet  it  seems  a  court  of  equity 
will  still  recognize  an  agreement  to  assign  or  sur- 
render, although  not  under  seal ;  for  as  the  statute 
of  Victoria  SKcepts  the  surrender  of  such  interests 
as  might  have  been  created  without  writing, 
such  a  surrender  of  a  parol  lease  as  would  be  holden 
▼alid  within  the  exception  in  the  second  section  of 
the  Statute  of  Frauds,  may  still  be  made  by  a  mere 
note  or  memorandum  in  writing ;  but  where  the 
lease  confers  a  larger  extent  of  interest  or  surren- 
der, it  can  only  be  effected  by  deed. 

Copyholds  and  customary  estates  are  expressly 
excepted,  both  by  the  third  section  of  the  Statute 
of  Frauds,  as  also  by  the  third  section  of  the  8  &  9 
Vict.  c.  106  ;  consequently,  the  surrenders  of  estates 
of  this  description  are  goTemed  solely  by  the  cus« 
toms  of  the  several  manors  to  which  they  re- 
spectively appertain. 

4.  InieretU  withm  the  JbtiWA  SeetUm. 
The  fourth  section  of  the  Statute  of  Frauds  dis- 
ables personsyrom  bringing  any  actum  to  charge  any 
person  upon  any  agreement  made  upon  any  contract 
of  sale  of  real  estate,  or  any  interest  therein,  unless 
the  agreement  upon  which  such  action  is  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged 
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therewith,  or  some  other  person  by  him  thereunto 
lawfdllj  authorized. 

This  ckuse  of  the  statute  does  not  require  the 
agent  to  be  authorized  by  writing,  which,  as  we 
have  ahready  seen,  is  expressly  required  by  the  pre- 
ceding sections;  a  parol  authority,  therefore,  is 
sufficient.  {Rttcker  v.  Cammeyer,  1  Esp.  N.P.C. 
106 ;  see  also  Emerson  ▼.  HeeliSt  2  Taunt.  46 ; 
Maclean  ▼.  Dunn^  4  Bing.  722 ;  Gosbellv*  Archer , 
2  Ad.  &  EU.  500.) 

An  agreement  which  confers  the  vesture  of  the 
land  for  a  limited  time,  and  for  a  given  purpose,  is 
an  interest  in  lands  within  this  section  of  the  statute. 
Hence  in  the  before-cited  case  of  Crosby  v.  Wads- 
worth  (6  East,  602),  although  the  parol  agreement 
for  the  purchase  of  a  standing  crop  of  mowing 
grass  then  growing  was  determined  to  be  no  in- 
terest in  lands  within  the  first  section  of  this  sta- 
tute, it  was  still  considered  to  be  such  a  contract  as 
fell  within  the  express  terms  of  the  fourth.  In 
Bristow  y.  Waddington  (2  Bos.  &  Pull.  452),  also, 
the  sale  of  the  next  yearns  growth  of  hops  was  so 
considered,  as  was  also  a  contract  for  the  sale  of  a 
growing  crop  of  turnips  in  the  case  of  Emerson  t. 
Heelis  (2  Taunt.  38).  The  correctness  of  the 
latter  decision  has,  however,  been  much  ques- 
tioned, and,  as  will  very  shortly  be  shewn,  has 
been  clearly  overruled  by  more  recent  de- 
cisions. {Parker  v.  Staniland,  11  East,  362; 
Warwick  v.  ^nice,  2  Mau.  &.  Selw.  205 ;  Evani 
V.  Roberts^  3  B.  &  C.  829 ;  Dunne  v.  Ferguson, 
1  Hayes,  541.)  The  ground  upon  which  Mans- 
field, C.  J.  seems  to  have  founded   his  opinion 
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io  Bmermm  ▼.  HteiU  ai  to  the  contract  giving  the 
pnrehaaer  an  interest  in  the  land,  was,  that  the  case 
coold  not  be  distrngoished  from  that  of  Brittow  t. 
ITAltffii^/ofi,  where  the  snbjeot-matter,  as  we  hare 
already  seen,  was  the  next  year's  growth  of  hops 
But  the  cases  are  easily  distingaishable.  In  Brii' 
tow  ▼.  Waddingtonf  the  sabject-matter  of  the 
sale,  yiz.  the  hops,  were  not  in  existence  at  the 
time  the  contract  was  entered  into,  whereas  in 
EmerwH  t.  HeelU  the  turnips  were  actually  existing 
chattels,  and  which,  though  not  severed  from  the 
freehold,  would,  as  such  chattels,  hsTC  gone  as 
emblements  to  personal  representatiTas,  or  might 
have  been  sold  by  the  sheriff  under  a  fleri  faeiai, 
which  the  hops,  or  rather  the  roots  from  which 
they  were  to  grow,  and  which  was  all  that  existed  of 
them  at  the  time  of  sale,  cleiirly  could  not.  In 
Parker  ▼.  Stanikmd,  also  (11  £ast,  362),  a  con- 
tract for  the  sale  of  a  close  of  potatoes,  then  in  the 
ground,  at  so  much  a  sack)  to  be  taken  away  im- 
mediately,  was  holden  not  to  be  within  this  section 
of  the  statute ;  and  Lord  Ellenborough,  C.  J.  ob- 
served that  the  liberty  which  the  defendant  had  of 
entering  the  close  for  the  purpose  of  taking  away 
the  crop  amounted  to  an  easement  and  no  more ; 
and  that  this  case  differed  materially  from  that  of 
Croiby  ▼.  Wadaworth  {fup*)^  for  that,  in  the  latter 
case,  the  subject-matter  of  contract  was  the  primn 
vettura,  for  which  ejectment,  as  also  trespass  quare 
elauium /regit  lies,  but  which  could  not  be  brought 
by  this  defendant  for  a  trespass  on  the  close  on 
which  the  turnips  grew.  *'  It  did  not,''  he  said, 
*'  follow  that  because  the  crop  of  potatoes  was  not 
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at  the  time  a  chattel,  it  was,  therefore,  an  interest 
in  land."  Bajley,  J.  also  said,  it  was  a  contract 
for  a  thing  whote  growth  was  at  an  end,  and 
in  this  case  distinguishable  from  Briatow  v.  Wad' 
dmgton,  which  was  a  contract  for  the  next  year's 
crop  of  hops ;  that  he  considered  the  land  merely 
as  a  warehouse,  and  that  th^  contract  was  sub- 
stantially the  same  thing  as  if  the  potatoes  had  been 
deposited  in  the  warehouse  at  the  time  of  the  sale. 
Again,  in  Warwick  ▼.  Bruet  (2  Mau.  &  Selw. 
205),  the  defendant  agreed  to  sell  to  the  plaintiff  all 
the  potatoes  growing  on  three  acres,  at  the  rate  of 
25/.  per  acre,  to  be  dug  and  carried  away  by  the 
purchaser.  Lord  EUenborongh,  C.  J.  said,  that  if 
this  had  been  a  contract  conferring  the  exclusive 
right  to  the  land  for  a  time  for  the  purpose  of 
making  a  profit  of  the  growing  surface,  it  would  be 
a  contract  for  the  sale  of  an  interest  in  or  conoemi- 
ing  lands,  and  would  then  unquestionably  fall  within 
the  range  of  Crosby  y.  Wadswortk ;  but  here  is  a 
contract  for  the  sale  of  potatoes  at  so  much  per 
acre.  The  potatoes  are  the  subject-matter  of  sale, 
and  whether  at  the  time  of  sale  they  were  coTered 
with  earth  in  the  field  or  in  a  box,  still  it  was  the 
sale  of  a  mere  chattel.  And  in  the  still  more  recent 
case  of  Ev€m8  y.  Robirts  (5  B.  &  G.  829),  a  verbal 
agreement  for  the  sale  of  a  then  growing  crop  of 
potatoes  was  holden  not  to  beu  contract  or  sale  con- 
cerning lands  within  the  4th  section  of  the  statute, 
but  that  it  was  a  sale  of  goods  within  the  17th  sec- 
tion, though  not  to  the  amount  which  rendered  a 
note  or  written  memorandum  necessary.  And  in 
the  same  case  Littledale,  J.  said,  that  ''  the  sale  of 
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•  produce  of  laod,  wliether  it  be  in  a  itete  of  matn- 
rity  or  not,  jprovided  ii  be  in  aehuU  emetmtee  at  the 
time  of  the  eantraet,  is  not  a  sale  of  lands,  tene- 
ments, or  hereditaments,  or  anj  interest  in  or  con- 
cerning them,  within  the  meaning  of  the  4th  section 
of  the  Statute  of  Frauds/'  And  upon  this  principle 
it  has  been  since  determined  that  the  sale  of  a  crop 
of  tnmips  recently  sown  is  not  within  the  meaning 
of  this  section  of  the  statute  (Dutme  v.  F^guton, 
1  Hayes,  541);  so  that  the  case  of  Smenon  ▼. 
Heelitj  as  far  as  the  sale  of  the  crop  of  turnips  is 
concerned,  may  be  considered  as  completely  over- 
ruled. Indeed,  in  Bwmt  "w^RoberU,  aboTe  referred 
to,  and  in  which  Bmenom  r.  Heelii  was  cited, 
Bayley,  J.  admitted  that  the  opinion  delivered  by 
Mansfield,  C.J.  in  the  latter  case  was  certainly  at 
▼arianoe  with  the  opinion  of  the  Court  in  the  case 
then  under  consideration.  Upon  the  whole,  there- 
fore, it  may  be  laid  down  aa  a  geoeral  rule,  that  the 
salfe  of  such  produce  as  descends  with  the  land 
out  of  which  it  arises  to  the  heir,  is  an  interest 
in  lands  within  the  fourth  section  of  the  Statute 
of  Frauds ;  whilst  the  sale  of  such  produce  as  is  in 
the  nature  of  emblements,  and  as  §\voh  would  be 
transmissible  to  the  personal  representatives,  is 
not;  and  that  this  is  the  proper  criterion  by  which 
the  question  is  to  be  tried.  Thus,  growing  grass, 
timber,  coppice,  and  the  produce  of  fruit-trees,  as 
apples  or  the  like,  as  also  such  fixtures  as  may  not 
be  removed  by  the  tenant,  and  which  desceud  with 
the  lands  to  the  heir,  are  ail  interests  in  land  within 
the  fourth  section  of  the  statute.  But  such  things 
as  are  fruehu  induttrialii,  as  potatoes  or  turnips 
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in  the  ground,  growing  crops  of  com,  or  fixtures  of 
that  kind  which  may  he  removed  by  the  tenant,  do 
not  fall  within  its  operation-^(see  Lawton  v.  Law- 
ton,  3  Atk.  13;  Lord  Dudley  y.  Lord  Ward,  Ambi. 
113 ;  Harvey  v.  Harvey ^  Str.  1 141 ;  Elwes  ▼.  Sltaw, 
3  East,  53 ;  8peneer*9  case,  Winch.  5  ;  Harg.  Co. 
lit.  556,  n.  (2) ;  Coa?  y.  Godsalve,  6  East,  604  (n.)  ; 
West  Y.  MooTy  8  East,  339) — although  they  come 
clearly  within  the  range  of  the  seventeenth  section ; 
and,  therefore,  where  the  price  is  above  10/.  the 
contract  cannot  be  enforced  unless  the  buyer  ac- 
cepts some  part  of  the  goods,  or  gives  something  in 
earnest  to  bind  the  bargain,  or  there  is  some  note 
or  memorandum  in  writing  signed  by  the  party  or 
his  lawfully  authorized  agent.  {Egerton  v.  Ma- 
thews, 6  East,  307 ;  Coleman  v.  Gibson,  1  Mood. 
&  Rob.  168  \  Hoadley  v.  WLaine,  10  Bing.  482; 
Howe  Y.  Palmer,  recognized  in  Hanson  y.  Armi- 
tage,  5  B.  &  A.  557 ;  see  also  Searle  v.  Keeves,  2 
Esp.  N.  P.  C.  598 ;  Chaplin  v.  Rogers,  lEast,  192; 
Elmore  v.  Stone,  1  Taunt.  158 ;  Bentall  v.  Bum, 
3  B.  &  C.  423  ;  1  Ry.  &Man.  107.) 

When  fixtures  are  severed  from  the  freehold, — 
But  notwithstanding  that  a  verbal  agreement  for 
the  sale  of  things  annexed  to  the  freehold  is  invalid 
within  the  fourth  section  of  the  Statute  of  Frauds 
as  long  as  they  remain  fixed  there,  yet  the  moment 
they  are  severed  they  become  mere  chattels,  when 
the  fourth  section  is  no  longer  applicable  to  them ; 
so  that  if  the  purchase-money  to  be  paid  for  them 
does  not  exceed  10/.  a  contract  for  the  sale  of  them 
will  be  perfectly  valid,  although  only  verbally  en- 
tered into. 
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Paroi  agreement  executed^  how  far  binding, — 
It  will  be  proper  also  to  remark  that  although  a 
party  is  precluded  from  briDging  any  action  in  the 
case  of  a  parol  agreement  concerning  an  interest  in 
lands  within  the  fourth  section  of  the  Statute  of 
Frauds,  still  this  does  not  wholly  Tscate  the  con- 
tract, which,  if  executed,  the  parties  cannot  treat 
as  a  nullity.  Poultery,  Killingbeck  (1  Bos.  &  Pull. 
397)  is  a  case  of  this  description.  There  the  plain- 
ti£f  agreed  by  parol  to  let  land  to  the  defendant,  for 
which  he  was  to  take  successive  crops,  and  to  render 
to  the  plaintiff  a  moiety  of  the  crops  in  lieu  of  rent. 
Whilst  the  crops  of  the  second  year  were  in  the 
ground,  the  value  of  them  was  ascertained  by  ap- 
praisement, which  was  taken  of  them  by  both  parties. 
The  defendant  having  afterwards  refused  to  pay  a 
moiety  of  the  value,  the  plaintiff  brought  his  action. 
On  a  case  reserved,  it  was  objected  that  this  agree- 
ment was  within  the  statute,  because  it  related  to 
land ;  but  the  Court  overruled  the  objection;  Eyre, 
C.J.  observing,  that  the  circumstances  of  the  ap- 
praisement seemed  to  put  an  end  to  this  point.  It 
was  true  that  as  the  case  originally  stood  the  plain- 
tiff had  a  clam  to  a  moiety  of  the  produce  of  the 
land  under  the  special  agreement,  but  that  special 
agreement  was  executed  by  the  appraisement — ^the 
circumstance  of  the  appraisement  afforded  clear 
proof  that  the  plaintiff  sold  what  the  defendant 
agreed  was  his  ;  and  the  price  having  been  ascer- 
tained, brought  this  to  the  case  of  an  action  for 
goods  sold  and  delivered.  Lord  Ellenborough,  C.J. 
also,  when  commenting  upon  this  case  (6  £ast,  612), 
observed,  *^  that  the  contracti  if  it  had  originally 
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concerned  an  interest  in  land,  after  the  agreed  sub- 
stitution of  pecuniary  valoe  for  specific  produce,  no 
longer  did  so.  It  was  originally  an  agreement  to 
render  what  should  have  become  a  chattel ;  that  is 
to  say,  part  of  the  serered  crop  in  that  shape  in  lieu 
of  rent,  and  by  a  subsequent  agreement  it  was 
changed  into  money,  instead  of  remaining  a  specific 
Tender  of  produce.  Still,  notwithstanding  that  the 
contract  is  not  in  itself  wholly  void  on  account  of 
its  being  merely  by  parol,  so  that,  if  carried  into 
efiect  the  parties  cannot  treat  it  as  a  nullity,  yet,  as 
long  as  it  remains  executory,  it  may  be  discharged 
by  parol  before  anything  is  done  which  can  be 'con- 
strued as  a  part  performance  of  it/'  {Crosby  y. 
Wadsworthj  6  East,  602.) 

Am  to  courts  of  eytn /y.—- As  courts  of  law  will 
not  permit  an  action  to  be  brought  upon  a  parol 
agreement  for  the  purchase  of  real  estate  or  any 
interest  therein,  within  the  meaning  of  the  fourth  sec- 
tion of  the  -Statute  of  Frauds — so  courts  of  equity, 
following  the  law,  will  not,  as  a  general  rule,  enter- 
tain a  bill  for  a  specific  performance  of  a  contract  of 
a  like  nature.  The  only  exceptions  to  this  rule 
seem  to  be,  first,  in  the  case  of  sales  before  a  Master 
in  pursuance  of  a  decree,  which,  being  a  judicial 
sale,  takes  it  entirely  out  of  the  statute  {Attorney' 
General  v.  Day,  1  Yes.  218)  ;  secondly,  where  the 
party  by  his  jinswer  confesses  the  agreement,  and 
submits  to  perform  it ;  and,  thirdly,  where  there 
has  been  a  part  performance  of  such  agreement. 

WJiere  the  agreement  is  ewtfeseed, — ^The  con- 
fession  of  the  agreement  by  the  defendant  in  his 
answer  seems  to  have  been  considered  by  courts  of 
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equity  at  not  ftlling  within  the  miichiefi  it  was  the 
object  of  the  atatate  of  29  Car.  2  c.  3,  to  prevent, 
▼ix.  frauds  and  peijnries ;  and,  oonaeqnently,  where 
there  was  a  confession  of  this  kind,  a  specific  per- 
formance has  been  decreed  accordingly.  (Spurrier  ▼. 
Fitzgerald,  6Yt$,b4S',  see  also,  Croytion  ▼.Amer, 
Pre.  Cfaa.  208  ;  1  £q.  Ca.  Abr.  19,  S.C. ;  Daniely. 
Davidson^  16  Ves.  249.)  But  whether  this  would 
or  ooght  to  be  done  where  a  defendant,  though  he 
oonfSesses  the  agreement,  insuts  upon  the  statute  as 
a  protection  against  being  compelled  to  perform  it, 
is  a  question  by  no  means  satisfactorily  determined. 
In  Child  ▼.  Godolphin  (1  Dick,  rep,  39 ;  cited  2  Bro. 
C.C.  566)  Lord  Macclesfield  is  said  to  have  held  that 
the  defendant  was  bound  by  his  answer  either  to  con- 
fess or  to  deny  the  agreement  (see  also  6  Bro.  P.C. 
45  ;  1  Bro.  C.C.  404)  ;  from  whence,  as  a  necessary 
consequence,  it  would  seem  to  follow,  that  if  he 
conferaed  it  he  should  not  be  allowed  to  avail  him- 
self  of  the  statute.  But  this  doctrine  seems  to 
have  been  overruled  by  the  more  recent  decisions, 
CootA  T.  Jackson  (6  Yes.  39);  Blagden  ▼.  Brad- 
bear  (12  ib.466) ;  Rowe  ▼.  Teed  (14  ib.  375)  (see 
also  Walters  y,  Morgan,  cited;  1  Mad.  Pract.  383, 
2nd  edit. ;  Rede's  Tr.  PI.  217,  3rd  edit.) ;  nor  does 
there  appear  to  be  one  single  instance  in  which 
a  performance  in  specie  has  been  decreed  against 
a  defendant  who  has  availed  himself  of  the  pro- 
tection of  the  statute  as  his  defence  against  the 
specific  performance  of  an  unwritten  agreement, 
which  he  may  do  either  by  plea  or  answer  (TF%t7- 
ckweh  V.  Bevtff,  2  Bro.  C.  C.  567 ;  Whaleg  v. 
Bagenal,  5  Bro.  P.  C.  45 ;  Cooth  v.  Jackeon,  6 
o 
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Yes.  39;  Blagden  y.  Bradbear,  12  Yes.  241; 
Walters  y.  Morgan,  2  Cox,  369 ;  Clark  y.  Grant, 
14  Yes.  519;  Fonbl.  Eq.  182,  n.  (d));  the  sta- 
tate  not  haying  prescribed  any  mode  in  parti- 
cular by  which  a  defendant  must  ayail  himself  of 
this  mode  of  defence.  At  the  same  time,  it  seems 
that  if  a  defendant  admits  the  agreement  and  fails 
to  insist  upon  the  statute,  he  will  be  taken  to  haye 
renounced  his  intention  of  ayailing  himself  of  its 
protection  (2  Cha.  Cas.  136,  143, 164 ;  Nels.  346 ; 
God.  437  ;  Attorney-General  y.  Day,  1  Yes.  220; 
Whitbread  y.  Brockhuret,  1  Bro.  C.  C.  416; 
Whitchurch  y.  Bevis,  2  Bro.  C.  C.  559 ;  Moore 
y.  Edwards f  4  Yes.  24)  ;  nor  will  he  be  allowed  to 
set  up  the  statute  in  his  answer  to  an  amended  bill 
{Spurrier  y.  Fitzgerald,  6  Yes.  548) ;  and  there- 
fore, whether  he  submits  to  perform  the  agreement 
or  not,  if  he  confesses  it  without  resorting  to  the 
statute,  a  specific  performance  would  neyertheless 
be  decreed  against  him. 

Part  performance, — In  the  case  of  a  part  per- 
formance, the  eyidence  of  the  bargain  does  not  rest 
merely  upon  the  words,  but  upon  deeds  actually 
done.  Cases  of  this  description  are  purely  matters 
'  of  equitable  jurisdiction,  which  was  assumed  yery 
shortly  after  the  passing  of  the  Statute  of  Frauds. 
{Foxcraft  y.  Lyster,  cited  2  Yern.  456  ;  Gunter  y, 
HaUey,  Amb.  586  ;  1  Mad.  Tract.  377,  2nd  edit.) 
In  one  case,  indeed,  the  Court  of  King's  Bench 
seems  to  haye  considered  that  a  contract  partly  per- 
formed was  totally  out  of  the  statute  at  law  as  well 
as  in  equity ;  and  Mr.  Justice  Buller  expressed  the 
same  opinion  on  one  or  two  equity  cases  whichcame 
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before  him  (fee  Brodie  ▼.  8i.  Pauif  I  Yes.  333} ; 
but  it  wemi  that  he  •fterwards  abandoned  eo  iin« 
toiable  a  doctrine.  (Cootk  ▼.  Jaeiwm^  6  Vei.  39 ; 
(yHerUhy  t.  Htdgn,  1  Sch.  &  Lef.  123;  1  Mad. 
Pract.  337,  2nd  edit.) 

What  mU  be  a  n^fieimi  pari  petformanee,^AM 
to  what  will  conititate  an  act  of  part  performance, 
it  appearsthat  if  a  pnrchaaer  on  a  verbal  agreement 
for  the  purchase  of  landed  property  if  let  into  poa- 
seesion  of  it  by  the  vendor  {Butcher  t.  Butcher, 
I  Vem.  363;  Pyke  t.  WUlianu,  2  ib.  455; 
Loeiey  t.  Lockey,  Yn,  Cha.  518 ;  Aylerford^e 
{Earlqf)  cate,  Str.  783;  BUutead  ▼.  Colenum, » 
Bnnb.  65 ;  Barrett  ▼.  Oomereera,  ib.  94 ;  Laeon 
▼.  Mertins,  3  Atk.  1  ;  WUle  ▼.  Stradlit^ff,  3  Yes. 
378 ;  Bowee  ▼.  Cator,  4  ib.  31 ;  Denton  ▼.  Stewart, 
dted  1  Fonbl.  £q.  187,  n.  {d)\  Gregory  ▼. 
MigheU,  18  Yes.  328 ;  Kme  t.  Ba\fe,  2  BaU  &  B. 
343;  Morphett  y.  Jonee,  1  Swanit.  172),  it  will 
amount  to  a  part  performance ;  and  ttia  more  so  if 
the  party  so  let  into  possession  with  this  knowledge 
afterwards  lays  out  money  in  building  or  otherwise 
improTing  the  estate.  {Foxerqft  ▼.  Lyeter,  2  Yem. 
456  n. ;  Lhyd  t.  Buckland,  2  Freem.  268 ;  Hawkine 
V.  Holmee,  1  P.  Wms.  770  ;  Boardman  t.  Moetyn* 
6  Yes.  470;  Morphett  t.  Jonee,  1  Swanst.  171 ;  1 
Mad.  Pract.  381,  2nd  edit.)  But  a  mere  act  of 
entry,  without  the  permission  or  privity  of  the 
vendor,  wiU  amount  to  nothing ;  neither  will  a 
continuance  in  possession  by  a  tenant  after  his 
tenancy  has  expired  {Cole  t.  White,  1  Bro.  C.  C. 
409,  cited),  unless  the  landlord  were  afterwards  to 
accept  additional  rent;  in  which  case  the  latter 
o  2 
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would  be  bound  to  answer  whether  such  rent  was 
accepted  as  a  holding  from  year  to  year,  or  upon 
what  other  terms.  (Wilh  ▼.  Stradling,  3  Ves. 
373;  Frame  T,  Dawaon^H  ib.  386.)  In  order 
also  to  support  an  agreement  by  part  performance, 
the  terms  of  the  agreement  must  be  shewn,  other* 
wise  it  will  be  impossible  to  carry  it  into  effect ; 
all  the  assistance  that  a  court  of  equity  can  render 
in  such  a  case  is  to  direct  that  the  money  laid 
out  shall  be  repaid.  Mere  expenditure  of  money, 
however  great  in  amouat,  can  afford  no  criterion  of 
the  duration  of  interest  contemplated  by  the  parties, 
where  the  agreement  itself  is  altogether  silent  upon 
that  head ;  neither  can  possession  afford  any  evi> 
dence  either  of  the  price  agreed  upon,  or  of  the 
quantity  of  interest  intended  to  pass.  {Attorney- 
General  V.  Day,  1  Ves.  221 ;  Wills  v.  Stradling, 
3  Ves.  382.)  In  Potter  ▼.  Hale  (3  Ves.  712)  Lord 
AWanley  also  expressed  an  opinion  that  the  Court 
had  gfOne  too  far  in  permitting  part  performance 
and  other  circumstances  to  take  a  case  out  of  the 
statute ;  and  Lord  Eldon  {Cooth  r,  Jackson,  6  Ves. 
32 ;  1  Mad.  Pract.  379),  as  also  Lord  Redesdale 
(2  Sch.  &  Lef.  5 ;  see  also  Tbole  y.  Medlicot,  1 
Ball  &  B.  404),  whenever  a  question  of  this  nature 
arose  out  of  any  case  that  came  before  either  of 
them,  expressed  a  firm  determination  not  to  go  one 
iota  further  than  the  cases  had  previously  gone ; 
which  the  former  observed  (16  Ves.  32)  had  already 
gone  so  far  as  nearly  to  repeal  the  Statute  of  Frauds. 
To  constitute  pari  performance,  the  act  must  be 
done  with  no  other  design, — The  act  to  constitute 
a  part  performance  must  also  be  such  as  could  be 
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done  with  no  other  Henpi  than  to  perform  the 
agreement.  Entering  into  mere  prdiminary  mat- 
ters, snch  as  delivering  abstraett,  or  a  draught  of 
the  conveyance,  or  employing  nunreyora  to  look 
over  and  value  the  property,  will  be  insufficient ; 
audi  acts  being  considered  as  merely  introductory 
or  ancillary  to  the  agreement,  and  not  a  part  per- 
formance of  it.  (Ca^rk  T.  Wright,  1  Atk.  12 ; 
Cook  V.  Tbmte,  Anstr.  480 ;  Whak^  v.  Bagenai, 
6  Bro.  P.C.  645 ;  Laem  v.  Merthu,  3  Atk.  4 ; 
Robertion  v.  8t.  John,  2  Bro.  C.  C.  140  ;  JUding 
T.  Wilktj  3  ib.  400;  see  also  1  Mad.  Pract.  378, 
2nd  edit. ;  1  Fonbl.  Eq.  187,  n.  {d).)  Whether 
the  payment  of  money  will  amount  to  a  part  per- 
formance or  not,  is  a  question  on  which  tbe  cases 
are  exceedingly  contradictory  {Pmgall  {Lord)  v. 
Ron,  1  Eq.  Ca.  Abr.  46 ;  Leake  v.  Morrit,  2  Cha. 
Cas.  135 ;  Seafood  v.  Meale,  Pre.  Cha.  560 ;  1  Eq. 
Ca.  Abr.  560  S.  C.\  Es  parte  Hooper,  in  Re 
Hewett,  1  Mer.  9 ;  Butcher  v.  Buteker,  9  Yes. 
382;  Clinan  v.  Cook,  1  Sch.  &  Lef.  22 ;  and  see 
1  Fonbl.  Eq.  187  n.  (d) ;)  but  the  better  opinion 
seems  to  be  that  it  will  not.  That  the  payment  of 
the  whole  auction  duty  by  the  purchaser,  or  a  sum 
of  money  by  way  of  earnest,  would  have  been  in- 
sufficient, has  been  long  since  determined  {Pengall 
{Lord)  V.  Ron,'  eup. ;  Leake  v.  Morrie,  tup,  ; 
Seagood  v.  Meaie,  tup, ;  Buckmatter  v.  Harrop, 
7  Yes.  341 ;  14  ib.  456) ;  as  it  has  also  where  a 
small  proportion  only  of  the  purchase-money  has 
been  paid — a  twentieth  part,  for  instance  {Main  v. 
Melbourne,  4  Yes.  720) ;  yet  there  are  oases  in  which 
it  has  been  holden  that  payment  of  a  substantial 
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part  of  the  price  will  take  a  case  oat  of  the  statute, 
though  a  trifling  payment  will  not.  (Simon  ▼•  Cbr- 
ne/iiff,  1  Cha.  Rep.  241 ;  Laetm  ▼.  Meriim,  3 
Atk.  4 ;  see  alao  1  Mad.  Pnct.  381,  2nd  edit.) 
Bat  here  a  great  difficoltj  arises,  as  to  what  is  to 
be  the  limit  of  amount  at  whidi  it  ceases  to  be 
trifling  and  begins  to  become  substantial — a  diffi« 
culty  so  great  that  it  seems  rather  to  raise 
a  question  than  estabHsh  a  rule ;  and  since  Lord 
Redesdale's  decision  in  Cliium  ▼.  Cooke  (1  Sch.  & 
Lef.  40),  it  seems  to  be  settled  that  the  payment 
of  money,  howerer  considerable,  will  in  no  case  be 
deemed  a  part  performance.  '*  The  great  rea- 
son,'' Lord  Redesdale  said,  "  why  payment  does 
not  take  an  agreessent  aflbeting  lands  out  of  the 
statute  is,  that  the  statute  has  said,  vis.  with  re- 
spect to  goods,  it  shall  operate  as  a  part  perform- 
ance ;  from  whence  it  may  reasonably  be  inferred 
that  when  the  Legislature  said  it  should  bind  in  the 
case  of  goods,  and  were  silent  as  to  the  case  of 
lands,  they  meant  it  should  not  bind  in  the  latter 
instance.'' 

But  where  the  acts  are  such  as  to  amount  to  a 
part  performance,  they  will  be  equally  binding  on 
the  representatives,  as  on  the  party  himself  who 
originally  entered  into  the  agreement  (AUomey- 
General  ▼.  Day,  1  Yes.  sen.  221  $  Vroyeton  t. 
jBoneff,  Pre.  Cha.  208 ;  Wanley  t.  Seowbridge,  1 
Bro.  C.C.  414,  cited);  and  instances  haye  occurred 
in  whidi  even  a  remainder-man  has  been  held 
bound  by  a  parol  contract,  entered  into  by 
the  tenant  for  life  taking  the  preoeding  particu- 
lar estate ;  as  where  such  a  tenant  for  life  enters 
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into  a  parol  agreemoit  for  a  leaae,  upon  which  the 
letsee  enters  into  poMesnon  and  layi  out  money 
upon  the  property,  and  the  remainder-man,  after 
the  death  of  the  tenant  for  life,  acquieioei  in  the 
leaae  and  allowi  the  leaeee  to  go  on  expending  his 
money,  when  he  will  be  as  much  bound  to  carry 
this  oontrsct  into  effect  as  the  tenant  for  life  him* 
self  would  ha? e  been.  (Siiiet  y.  Cowper,  3  Atk. 
692 ;  Bhre  ▼.  SuUoHf  3  Mer.  247 ;  Shannon  t. 
Bradsireet,  I  Sch.  &  Lef.  72.)  Yet,  generally 
speaking,  a  remainder-man  will  not  be  bound  by 
any  acts  of  the  tenant  for  life  to  which  he  is  not  a 
party ;  for  the  reason  of  a  party  being  bound  by  a 
parol  agreement  is  chiefly  on  the  ground  of  fraud, 
which,  being  personal,  cannot  of  course  apply  to 
the  remainder-man ;  unless  by  some  act  of  his  own 
he  renders  himself  a  party  in  some  way  or  other  to 
the  transaction.    (lb.  id.) 

5.  Am  to  Admionbiiity  qf  Parol  Evidence  to  explain 
a  written  Agreement. 

As  a  general  rule,  parol  eridenoe  is  inadmissible 
in  equity  as  well  as  at  law.  {Partenehe  r.  Powlettt  2 
Atk.  383  ;  Preeton  t.  Mereeaut  2  Blackst.  1249 ; 
Footer.  Saiwa^t  2  Cha.  Ca.  192;  Laweonr.  Laude, 
1  Dick.  346;  Daeie  v.  Symonde,  1  Cox,  402; 
Powell  T.  Ednmndef  12  East,  6;  JenHmon  ▼. 
Pepytf  6  Yes.  330  cited ;  Higgeneon  ▼.  Clowee,  15 
lb.  516.)  Yet  where  a  court  of  equity  is  called  upon 
to  exercise  its  peculiar  jurisdiction  by  decreemg  a 
specific  performance,  a  party  is  let  in  to  shew  that 
the  plaintiff  is  not  entitled  to  have  the  agreement 
carried  into  execution.    (Davie  t.  Sgmonde,  eup,) 
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Under  the  Statute  of  Frauds  no  person  can  be 
charged  with  the  execution  of  an  unwritten  agree- 
ment where  the  subject-matter  of  such  agreement 
relates  to  the  sale  or  conveyance  of  real  property ; 
still  the  statute  does  not  say  that  a  written 
agreement  shall  in  every  case  be  binding  on  the 
parties.  It  merely  says  that  an  unwritten  agree- 
ment shall  not  be  binding.  (Clinan  ▼.  Cooke^  1 
Sch.  &  Lef.  39.)  Hence,  where  a  bill  is  brought 
for  the  specific  performance  of  a  written  agreement 
to  purchase  real  property,  parol  evidence  is  admis- 
sible on  the  part  of  the  defendant  for  the  purpose 
of  shewing  that  there  are  circumstances  independent 
of  the  writing,  making  it  inequitable  to  decree  a 
performance  in  specie ;  as  where  there  has  been  a 
gross  misrepresentation  {Cadman  v.  Homer ^  18 
Yes.  11 ;  Lowndes  v.  Lane^  2  Coz,  363) ;  or  a  wil- 
ful  misdescription  of  the  property  {Stewart  v.  J./- 
lietoUf  1  Mer.  26) ;  or  the  agreement  is  unconscien- 
tious {Vaughan  v.  ThomaSt  1  Bro.  C.  C.  556)  ; 
or  unreasonable  (see  1  Mad.  Pract.  405,  and  the 
cases  there  referred  to ;  see  also  note  to  HoweU  v. 
George,  I  Mad.  Bep.  11 ;  Retell  v.  Hueeey,  2  Ball. 
&  B.  287)  ;  or  there  has  been  any  unfairness  at- 
tending it  (Savage  v.  Taylor,  For.  234  ;  Scott  v. 
Merray,  1  Yes.  2)  ;  as  where  undue  advantage  has 
been  taken  of  a  party  when  in  a  state  of  intoxication 
(Cragg  v.  Holme ,  mentioned  in  a  note  to  Cooie  v. 
Clayworth,  18  Yes.  14 ;  see  also  1  Mad.  Pract. 
303,2nd  edit. ;  1  Fonbl.  £q.  67);  or  fraud  of  any 
kind  or  description  whatever  has  been  practised ;  or 
there  has  been  any  omission  or  mistake  in  the  agree- 
ment {Jones  V.  Statham,  3  Atk.  388 ;  Woollam 
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V.  Htam,  7  Ves.  211 ;  Moion  t.  Armiiage,  13  ib. 
25  ;  Flood  v.  Fmia^,  2  BftU  &  B.  9  ;  Howeii  t. 
George^  I  Mad.  Rep.  11),  in  all  of  which  casea  ez- 
trinnc  endenoe  will  be  admitted  to  protect  a  defen- 
dant from  being  oompeUed,  under  inch  eurcom* 
atanoea,  to  carry  the  contract  into  ezecntion.  Nor 
ia  fraud  actually  neceaaary  to  render  parol  evidence 
admiaaible ;  for  it  will  be  veoeiyed  in  opposition  to 
a  bill  for  a  apedfie  performance  of  a  written  agree- 
ment, upon  the  ground  of  miatake  or  aurpriae  aa  well 
aaoffrand.  {Tinim8emd(Mm'qui»of)y.8tangroom9 
6  Tea.  328.)  Bat  evidence  of  thia  kind  will  not  be 
admitted  for  the  purpoae  of  superadding  any  thing 
to  an  agreement,  after  each  agreement  baa  been  cor- 
rectly reduced  into  writing  and  signed  by  the  party 
to  be  bound  by  it.  Hence,  where  a  party  haa  en- 
teredinto  a  written  contract,  parol  evidence  for  the 
purpoae  of  shewing  that  it  was  at  the  same  time 
agreed,  thoogh  not  contained  in  any  part  of  the 
agreement,  that  the  defendant  waa  to  be  let  into 
posseaaion  at  a  stated  period,  was  rejected;  the 
Court  considering  that  the  parol  could  not  be  embo- 
died in  the  written  contract.  (Omerod  v.  Hard* 
man,  5  Ves.  722.)  StOl,  although  the  terms 
of  a  written  contract  can  neither  be  superadded 
to  nor  altered,  they  may  nevertheless  be  discharged 
m  toto  by  parol,  an(^  the  contract  altogether 
abandoned.  (Rob.  Stot.  of  Frauda,  89 ;  Inge  v. 
Leapingwellt  2  Dick.  469;  Whaky  v.  Bagenai, 
6  Bro.  P.  C.  45  ;  Bobimon  v.  Pag9f  3  Russ.  119.) 
W^at  mil  omottfi/  to  a  vaHd  iignaiure. — It  is 
not  necessary,  in  order  to  constitute  a  valid  agree- 
ment within  the  statute,  that  the  note  in  writing 
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should  be  contemporaneous  with  the  agreement.  It 
is  sufficient  at  whatever  time  made  if  adopted  by  the 
party  afterwards^  and  then  any  thing  under  his 
hand,  stating  that  he  has  entered  into  the  agreement, 
will  satisfythe  statute,  the  objectof  which  was  to  pro- 
tect persons  from  having  parol  agreements  imposed 
on  them.  (Per  Lord  EUehborough,  C.J.  in  Shippey 
▼.  Derrison,  5  Esp.  N.F.C.  190.)  Thus  an  indorse- 
ment by  the  defendant  on  the  draught  of  a  lease  on 
the  premises  in  question,  which  had  been  perused 
and  altered  by  his  own  attorney  in  the  following 
terms — *'  I  hereby  request  Mr.  Shippey  to  endea- 
vour to  let  the  premises  to  some  oilier  person,  as  it 
will  be  inconvenient  for  me  to  perform  my  agree- 
ment for  them,  and  for  so  doing  this  shall  be  suffi- 
cient authority, — J.  Derrison,"  was  determined  to 
be  a  valid  contract,  though  it  was  admitted  that  at 
the  time  when  the  agreement  for  a  lease  was  entered 
into  it  was  not  reduced  into  writing,  nor  was  any 
memorandum  made  of  it.  (Shippey  t.  Derri90Hf 
sup.)  But  merely  altering  a  draught,  though  the 
name  of  the  party  be  inserted  in  the  body  of  it,  will 
not  take  the  case  out  of  the  statute.  Thus  in  Ithell 
V.  Potter  (cited  1  P.Wms.  771),  and  in  Hawkmt  v. 
Holmes  (ib.  770),  it  was  determined  that  the  party 
having  altered  a  draught  with  his  own  hand  was 
not  a  sufficient  signature  ipthin  the  statute ;  and  the 
same  point  received  the  opinion  of  the  Court  otEx* 
chequer  in  Stokes  v.  Moor  (1  Cox,  219).  In  the 
case  last  alluded  to,  the  defendant  wrote  certain  in- 
structions from  which  the  lease  was  to  be  prepared, 
in  the  following  words :  **  The  lease  renewed^Mr* 
Stokes  to  pay  the  King's  tax ;  also  to  pay  Moor  24/. 
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a  year,  half-yearly ;  Mr.  Stokea  to  keep  tiie  hoaae 
in  good  tenantable  repair."    It  waa  holden  that  tbe 
name  inaerted  in  the  body  of  the  initniment,  and 
applicable  to  partiealar  porpoaea,  oonld  not  amount 
'to  iocb  an  authentication  of  tbe  inatmment  aa  the 
statute  required.    It  waf ,  howerer,  admitted  Hial 
where  the  name  ii  inaerted  in  ■neb  a  manner 
as   to    have   the    effect  of    giving   authenticity 
to  the  whol^  instrument,  it  does  not  much  sig- 
nify in  what  part  of  the  instrument  it  is  found ; 
and  it  has  been  since  determined  that  if  a  per* 
son  write  an  agreement  and  begin  thusi    ''A  B 
agrees  to  sell/'  it  is  a  sufficient  signing  within  the 
statute,  notwithstanding  a  space  may  be  left  for  the 
signature  at  the  bottom  of  the  paper.   (Saimder9<m 
T.  Jaekiont  2  Bos.  &  Pull.  238  ;  Kntfthi  t.  Crock' 
ford,  I  Esp.  N.P.C.   190;   AUen  r.  BeimeU,  3 
Taunt.  169.)    It  seems  also  that  if  a  printed  signs* 
ture  ii  done  by  the  party's  directions^  it  will  be  a 
signing  by  the  lawfiilly  authorized  agent  witidn  the 
meaning  of  the  statute  {Chan^^Um  t.  Pimmmer, 
1  Bos.  &  PuU.  252,  N.  C. ;  Schneider  ▼.  Norrie,  2 
M.  &  S.  286) ;  and  where  a  party  is  in  the  habit  of 
stamping  instead  of  signing  his  name,  it  will  be  a 
sufficient  signature  $  as  will  alsoa  mark  made  by  an 
illiterate  person,  or  by  one  who,  from  bodily  weak* 
ness  or  other  infirmity,  is  incapable  of  signing  his 
name.    But  stamping  an  instrument  with  a  seal  is 
not  a  signature  within  the  meaning  of  the  statute. 
{Smith  T.  Evan»f  1  Wils.  313  ;  Orayton  ▼.  Athin- 
«ofi,  2  Yes.  454.)  And  in  every  case  the  signature  of 
the  name  in  some  way  or  other  is  absolutely  requi- 
site.   Hence  a  letter  from  a  mother  to  her  son. 


92  SALES   BT   PSIVATB    CONTRACT. 

addressing  him  by  his  Christian  name,  and  condad- 
ing  **  jour  affectionate  mother/'  with  the  fhll  name 
and  address  of  the  party  set  forth  in  the  direction, 
was  considered  an  insnflicient  signing  within  the 


Bat  a  signature  by  a  party  as  a  witness  may  be  a 
sufficient  signature  ;  yet,  in  order  to  render  it  so, 
it  must  be  shewn  that  he  was  aware  of  the  nature  of 
the  contents  of  the  instrument  at  the  time  he  signed 
it ;  for  the  act  of  signing  it  will  of  itself  afford  no 
proof  of  that  fact ;  it  being  so  frequent  a  practice 
for  persons  to  sign  their  names  as  witnesses  to 
agreements  or  other  writings  without  the  slightest  « 
knowledge  of  their  purport  or  contents.  (  Wa(fiird 
V,  BeatUp,  3  Atk.  503 ;  Harding  t.  CretAorUf  1 
Esp.  N.P.C.  58.) 

A  contract  is  binding  on  the  party  signing  it, 
although  not  signed  by  the  other  contracting  party. 
This  important  point  was  decided  very  shortly  after 
the  passing  of  the  Statute  of  Frauds,  and  thus  the 
law  has  continued  dpwn  to  the  present  day.  {Hat- 
tony.  Gray,  2  Cha.  Cas.  164;  Cotton  v,  Lee,  2  Bro. 
C.C.  564,  cited ;  Buekhoute  v.  Croehy,  2  £q.  Ca. 
Abr.  32,  pi.  44 ;  Boheon  y.  CoUine,  7  Ves.  130 ; 
Seton  ▼.  8lad€,  ib.  265 ;  Fawle  t.  Freeman,  9  ib. 
351 ;  Wain  y.  Warlterg,  5  East,  10 ;  Huddletton 
y.  Briecoe,  11  Ves.  583 ;  Western  y.  Rueeell,  3  Ves. 
&  B.  187  ;  Saundere  y.  Wake/ield,  4  B.  &  A.  595 ; 
Jenkim  y.  Reynolde,  3  Bro.  &  Bing.  14 ;  Laytkoorp 
y.  Bryant,  2  Bing.  N.C.  735 ;  see  also  1  Fonbl. 
Eq.  177.) 

The  agreement  may  be  entered  into  by  the  laww 
fully  authorised  agent  of  the  party  to  be  charged, 
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18  well  as  by  the  party  himself;  such,  as  we  have 
already  seen,  being  within  the  express  terms  of  the 
Statute  of  Frauds  (see  section  4);  and  an  agent 
within  the  meaning  of  the  fourth  section  need  not 
be  appointed  by  writing,  though  this  is  necessary, 
by  the  express  words  of  the  statute,  to  constitate 
an  agent  for  any  of  the  purposes  of  the  first  and 
third  sections.  The  authority  of  the  agent  may, 
however,  be  revoked  by  his  principal  at  any  time 
before  it  is  actually  carried  into  execution.  (Bmer' 
9on  V.  Heeliif  2  Taunt.  38 ;  WkUe  v.  Procter, 
4  lb.  209  {  Farmer  ▼.  Bobintim,  2  Camp.  N.P.C. 
339  (n.);  Blagdon y.Bradbear,  12  Yes. 466;  Maetm 
T.  Amiiiafe,  13  ib.  25.)  It  is  also  requisite  that 
the  agent  should  be  a  third  person,  as  neither  of 
the  contracting  parties  can  be  the  agent  for  the 
other.  {Wright v.  Daimak,  2  Camp.  N.P.C.  203.) 
Nor  can  an  agent  on  either  side  bring  an  action  in 
his  own  name  as  the  contracting  party;  hence, 
though  a  purchaser  is  bound  by  an  auctioneer's 
signature  even  where  he  bids  by  an  agent,  yet  the 
auctioneer  cannot  maintain  an  action  in  his  own 
name  upon  this  contract.  {Forebrotker  v.  i^tnt- 
mofw,  5  B.  &  A.  333.)  And  notwithstanding  the 
agent's  signature  is  binding,  yet  the  clerk  of  such 
agent  has  not  such  a  general  authority  as  will 
enable  him  to  sign  so  as  to  bind  the  principal; 
though  the  princq>al  may,  if  he  pleases,  confer  such 
a  special  authority  upon  him,  or  it  may  even  be 
implied  by  his  subsequently  acquiescing  in  his  so 
doing.  {Maclean  v.  Dunn,  4  Bing.  722 ;  Colee  v. 
TregotMc,  9  Yes.  234.) 
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What  will  be  a  mjicient  note  or  memorandum 
in  writing, — ^The  note  in  writing  must  contain  the 
terms  of  the  agreement,  the  names  of  both  vendor 
and  purchaser,  the  description  of  the  property,  and 
the  price  to  be  paid  for  the  purchase  of  it,  other* 
wise  it  will  not  be  a  valid  agreement.  (Seagood  ▼. 
Meale,  1  £q.  Ca.  Abr.  49,  pi.  20 ;  Pre.  Cha.  560 ; 
1  Str.  246 ;  Clerk  v.  Wright,  1  Atk.  12.) 

Thus  in  Seagood  y.  Meale  (1  Eq.  Ca.  Abr. 
49,  pi.  20;  Pre.  Cha.  560;  1  Str.  246)  the 
agreement  was  held  not  to  be  binding  becaute  it 
neither  contained  the  sum  to  be  paid  for  the  pur- 
chase, nor  the  number  of  houses  that  were  to  be 
sold,  nor  in  fact  whether  any  of  them  were  to  be 
sold  at  all,  nor  to  whom ;  and  that  to  admit  an 
agreement  of  this  kind  to  be  a  sufficient  note  or 
writing  within  the  Statute  of  Frauds  would  be  to  let 
in  all  the  danger  of  perjury  it  was  the  express  ob- 
ject of  the  statute  to  prevent ;  and  in  a  more  recent 
case  already  referred  to  {Blagden  t.  Bradbear,  12 
Yes.  466)  an  auctioneer's  receipt  for  the  deposit 
was  held  not  to  amount  to  an  agreement,  because  it 
did  not  contain  the  whole  terms ;  the  price  to  be 
paid  for  the  estate  having  been  omitted.  But  had 
such  receipt  contained  the  whole  terms  of  the  agree- 
ment, or  referred  to  the  conditions,  it  would  have 
been  sufficient  to  have  constituted  a  valid  agreement 
within  the  meaning  of  the  statute ;  for,  as  I  have 
before  remarked,  it  is  not  requisite  that  the  whole 
agreement  should  all  be  embodied  in  one  entire 
paper.  It  may  be  contained  in  several  distinct 
writings,  which,  if  they  have  any  reference  to  each 
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Other,  will  be  quite  enough  (Shippep  r.  Derritom, 
5  Esp.  N.  P.  C.  190  ;  ainan  t.  Cooke,  1  Sch.  & 
Lef.  22;  aeeabo  Brodier.  Si.Paui,  1  Yes.  32S; 
Tawney  t.  Crowtker,  3  Bro.  C.  C.  318) ;  and  this, 
althongh  only  one  of  them  be  ligned,  and  parol 
eridence  wiU,  in  such  caaes,  be  adositted  to  point 
ont  the  different  writings  referred  to.  {Hinde  t. 
WhiiehouMe,  7  East,  558 ;  Kmworthy  t.  Schojield, 
1  B.  &  C.  945.) 

Where  questions  of  this  kind  most  frequently 
arise  is,  where  an  agreement  is  sought  to  be  esta* 
blished  by  means  of  a  oorrespondenoe  carried  on 
through  a  series  of  letters,  which,  if  they  contain, 
either  in  themselTes,  or  by  reference  to  any  other 
writing,  the  terms  of  the  agreement,  will  be  valid  and 
effectual  as  such;  and  this  notwithstanding  the 
writer  of  them  may  have  looked  to  the  execution  of 
a  more  formal  instrument.  (1  Mad.  Pract.  374 ; 
FowU  T.  Freermmt  9  Yes.  351.)  Still  it  is  essen- 
tial that  the  letters  should  proTc  the  terms  of  the 
contract ;  for  if  they  prove  a  contract  different  from 
that  attempted  to  be  set  up,  it  will  be  insufficient. 
They  must  also  import  a  concluded  agreement ;  for 
if  it  should  appear  from  their  general  tenor  that 
what  passed  was  a  simple  treaty  (Huddietiom  t. 
Biicoe,  11  Yes.  591 ;  HoWmd  t.  Eyre,  2  Sim.  H 
Stu.  194 ;  Routledge  ▼.  Qnmt,  4  Bing.  653),  how. 
ever  far  the  transaction  may  haTC  gone,  a  speoiiic 
performance  will  nerer  be  decreed;  much  lest 
would  the  Court  mterfere  to  enforce  it  where  the 
letters,  instead  of  being  a  ratification,  are  written 
for  the  purpose  of  abandoning  the  contract. 
(Ootbei  ▼.  Archer,  2  Ad.  &  £U.  500.)    But  if  the 
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agreement  contains  all  the  requisite  terms,  and  is 
properly  signed,  it  will  not  be  annulled  by  being 
sent  in  the  form  of  instructions  to  a  solicitor,  in 
order  that  an  agreement  may  be  drawn  np  from  it  in 
a  more  regular  and  technical  form.  (Srmih  y.  Wat^ 
9on,  Bunb.  55 ;  Fowle  t.  F^eemoHt  9  Ves.  351.) 

2.  Practical  Remarks  upon  /rammff  Agreementi. 
Having  thus  attempted  to  point  out  the  essential 
qualities  of  an  agreement  for  the  sale  of  landed  pro- 
perty, T  purpose  next  to  offer  some  practical  re- 
marks upon  the  manner  in  which  such  agreement 
should  be  framed ;  so  that  it  may  not  only  be  bind* 
ing  and  conclusiye  on  the  parties,  but,  if  possible, 
prevent  any  questions  from  arising  upon  the  con- 
struction of  it  at  any  future  time. 

The  agreement  is  usually  headed  as  "  Memoran- 
dum ''  or  **  Articles  of  Agreement,"  entered 
into  between  the  several  parties,  naming  them,  for 
themselves  and  their  respective  representatives.  It 
then  proceeds  to  state  the  agreement  on  the  part  of 
the  vendor  to  sell,  and  on  the  part  of  the  vendee  to 
purchase  the  property,  either  in  fee  or  for  any  lesser 
estate,  as  the  case  may  be,  at  a  certain  price,  which 
is  then  set  forth.  These  form  the  essential  terms  of 
an  agreement,  and  if  signed  in  pursuance  of  the' 
Statute  of  Frauds,  will  become  binding  on  all  those 
who  have  done  so.  Still  it  is  not  <^ten  advisable  to 
pen  an  agreement  in  such  general  terms  as  these. 
The  state  of  the  title  may,  as  we  have  already  seen, 
call  for  many  stipulations  and  provisions,  both  as  to 
its  commencement  as  also  the  evidence  by  which 
the    subsequent  acts  and    assurances  are    to   be 
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proTed,  as  ako  by  whom  oertain  eipemes  inci- 
dental to  the  inveatifation  of  the  title  and  other 
matters  oonneoted  with  the  sale  are  to  be  defrayed. 
This  subject  has  been  already  so  folly  treated  upon 
under  the  head  of  "  Conditions  of  Sale/'  as  to  ren- 
der it  unnecessary  to  enter  upon  the  subject  again  in 
this  place.  It  remains,  howerer,  to  remark,  that 
some  special  stipulations  are  fireqnently  inserted  in 
agreements,  where  the  property  is  sold  by  priyate 
contract,  which  are  rarely,  if  ever,  used  in  the  ordi- 
nary conditions  of  sale,  where  the  property  is  sold 
by  auction ;  amongst  which  may  be  mentioned  the 
clauses  witili  respect  to  the  time  and  manner  of  the 
payment  of  the  purchase-money — as,  for  example, 
that  the  whole  or  some  part  of  the  consideration 
shall  be  an  annuity  (see  the  form  hi  the  Appen- 
dix, No.  III.  clause  3)  ;  or  that  some  portion  of  the 
purchase-money  of  it  shall  remain  upon  mortgage  of 
thepremises.  (See  the  form  in  the  Appendix,  No.III. 
clause  4.)  Sometimes  also  it  is  arranged  that  it 
ahall  be  paid  by  instalments,  or  wholly  or  in  part 
by  bills  of  exchange  or  promissory  notes,  or  secured 
by  bond ;  and  in  other  cases  no  particular  time 
is  appointed  at  which  the  money  is  to  be  paid ;  but  it 
is  stipulated  that  until  it  is  so  paid,  the  purchaser 
shall  pay  interest  for  it  from  acertain  time  mentioned 
in  the  contract,  at  which  time  it  is  generally  also 
provided  that  the  purchaser  shall  be  let  into  the 
possession,  and  into  the  receipt  of  the  rents  and  pro- 
fits of  the  estate.  (See  the  form  in  the  Appendix,  No. 
III.  clause  1.) 

Independently,  however,  of  any  express  agree- 
ment to  that  effect,  the  Tcndor  who  delivers  posses- 
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sion  of  the  estate  has  always  a  lien  upon  it  for  the 
whole  or  such  part  of  the  purcbase-mojiey-  as  re- 
mains unpaid  (Herle  v.  Botelers,  Gary's  Cha.  Rep. 
25;  Chapman  v.  Tanner t  1  Vem.  267;  Gibbons 
V.  Baddallf  2  Eq.  Ca.  Abr.  682  (n.)  ;  Coppin  ▼. 
Coppin,  2  P.  Wms.  2291 ;  FaweU  ▼.  HeeliSf  Amb. 
724 ;  HennandY,  Moored  1  Eden,  237  ;  Walker  ▼. 
Prestwici,  2  Ves.  622  ;  Winter  t.  Lord  Anson^ 
3  Russ.  488  ;  and  see  1  Fonbl.  Eq.  155  (n.e) ;  ib. 
381  (n.  k),  not  only  as  against  the  vendee  himself, 
and  his  representativesi  and  all  persons  claiming  as 
volunteers  under  him,  but  even  against  purchasers 
for  valuable  consideration,  where  it  can  be  sheum 
that  the  latter  had  notice  that  the  money  wa» 
unpaid  {Hennand  v.  Moore,  sup^)  ;  but  it  will  be 
otherwise  in  the  case  of  purchasers  without  notice, 
as  in  that  case  their  estate  under  the  purchase  will 
supersede  the  vendor's  lien  upon  the  lands.  {Cator 
V.  Earl  qf  Pembroke,  1  Bro.  C.  C.  301.)  But  as 
between  the  immediate  vendor  and  the  vendee,  it 
will  make  no  difference  as  to  the  lien  of  the  former, 
whether  the  estate  be  sold  or  only  contracted  for, 
as  the  lien  will  equally  attach  in  either  instance ; 
and  this,  notwithstanding  the  full  consideration  is 
expressed  to  be  paid  in  the  body  of  the  deed, 
and  the  receipt  is  duly  indorsed)  signed,  and  wit- 
nessed. {Coppin  V.  Coppin,  2  P,  Wms.  284 ;  Mac- 
kreth  v.  Symmona,  15  Yes.  337.)  And  as  the 
vendor  on  the  one  hand  has  a  lien  on  the  property 
sold  for  his  unpaid  purchase-money,  so  on  the 
other  hand  the  vendee  has  a  similar  right  where  he 
pays  his  money  before  the  property  has  been  regu- 
larly conveyed  to  him,  or  the  contract  is  re^cinde^jl 
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either  firom  a  defect  in  the  title  or  other  inffictent 
cause  ;  but  not,  it  seemi,  where  the  contract  is  of 
such  an  illegal  or  immoral  nature  as  wonld  induce  a 
coort  of  equity  to  refuse  to  decree  a  specific  per- 
formance of  it ;  as  the  effect  of  that  would  be  to 
give  the  purchaser  the  benefit  of  his  own  illegal  act, 
and  this  a  court  of  equity  will  never  do.  {Ewinff 
V.  Osbaldiston,  2  MyL  &  C.  88.) 

This  lien  of  the  vendor  on  the  purchased  lands  will 
however  l>e  destroyed  if  he  takes  a  distinct  and  in- 
dependent security  for  his  purchase-money ;  as  a 
mortgage  of  a  portion  of  the  lands  sold  {Bond  v. 
Kent,  2  Vem.  281 ;  Capper  v.  Spotiiitpoode,  Taml. 
21),  or  of  another  estate  (Nairn  v.  Prow9e,  6  Ves. 
752)  ;  either  of  such  acts  being  sufficient  to  rebut 
the  presumption  of  his  equitable  lien,  or  rather 
affording  evidence  of  his  having  altogether  aban- 
doned it  for  a  security  of  another  kind ;  but  it  will 
be  otherwise  where  the  security  taken  is  merely  a 
personal  one ;  as  a  bond,  promissory  note,  bill  of 
exchange,  or  the  like,  in  either  of  which  cases  his 
lien  will  remain  as  long  as  those  securities  are  un- 
paid (Herle  t.  Botelere,  Carey's  Cha.  Rep.  35 ; 
Gibbona  v.  Baddall,  2  Eq.  Ca.  Abr.  682  (n.); 
Hughes  v.  Kearney,  1  Sch.  &  Lef.  132 ;  Lynn  v. 
Chateri,  2  Kee.  521) ;  but  a  pledge  of  stock  in 
the  funds  seems  to  form  an  exception  to  this  rule ; 
it  having  been  determined  that  a  pledge  of  that  kind 
will  discharge  the  vendor's  lien.  (Nairn  v.  Proiese, 
GTes.  752.) 

As  to  the  purchase-money  carrying  interest,  it 
may- be  laid  down  as  a  general  rule,  that  whether  it 
be  stipulated  to  be  paid  or  not,  the  purchaser  will 
h2 
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be  charged  with  it  if  he  fails  to  pay  the  principal  at 
the  appointed  time,  from  which  period  he  will  also 
become  entitled  to  the  rents  and  profits  of  the 
estate.  {Lowther  t.  AndoveTf  Countess  of,  1  Bro. 
C.  C.  396  ;  Davy  ▼.  Barber,  2  Atk.  490 ;  Dyer  y. 
Hargrove,  10  Ves.  505;  Fludyer  t.  Cocker,  12 
ib.  25  ;  1  Mad.  Pract.  441.)  Bat  whether  the  par- 
chaser  enters  into  the  possession  or  not,  the  vendor 
will  still  be  entitled  to  receive  Interest,  a  role  which 
applies  equally  to  the  sales  of  estates  in  reversion 
as  to  those  in  possession ;  the  wearing  of  the  lives 
being  treated  as  equivalent  to  the  receipts  of  the 
rents  and  profits.  (Davy  v.  Barber,  sup. ;  Ex 
parte  Manning,  2  P.  Wms.  410.) 

But  the  above  rule  is  not  without  some  excep- 
tions, and  cases  have  occurred  in  which  the  pur- 
chaser has  not  been  so  charged,  even  where  he  has 
been  in  the  actual  receipt  of  the  rents  and  profits ; 
as  where  defects  have  been  discovered  in  the  title 
which  have  required  time  to  clear  up,  during 
which  the  purchase-money  has  been  lying  idle  in 
the  purchaser's  hands,  and  the  vendor  himself  is 
aware  of  that  circumstance ;  in  which  case,  should 
he  eventually  succeed  in  establishing  his  title,  he 
will'  be  simply  entitled  to  his  purchase-money  with- 
out any  intermediate  interest.  (Powell  v.  Martyr, 
8  Yes.  146  ;  1  Mad.  Pract.  441,  2nd  edit.)  But 
to  discharge  a  purchaser  from  his  liability  to  the 
payment  of  interest,  his  conduct  in  the  transaction 
must  have  been  perfectly  fair ;  for  if  it  should  ap- 
pear that  he  has  raised  frivolous  or  vexatious  objec- 
tions, or  insisted  upon  unnecessary  requisitioils,  by 
reason  of  which  the  delay  has  been  occasioned,  he 
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will  be  deemed  to  pay  intenet  from  the  time  lie 
ought  to  have  acoepted  the  oonvejanoe  (Bknmt  i. 
Blount,  3  Atk.  637)  ;  and  inataooei  indeed  have 
oceurred  in  which  a  purchaser,  who  haa  been  le? eral 
yean  in  possession,  has  been  decreed  to  pay  interest 
on  the  rents  and  profits  during  all  that  interral, 
notwithstanding  the  money  had  remained  all  that 
time  unproductive  in  his  hands,  he  being  in  the 
daily  expectation  of  being  called  upon  for  the  pay- 
ment of  it.  (Binkt  ▼.  LordBoiebp,  2  Swanst.  122.) 
In  all  cases,  therefore,  where  some  length  of  time  is 
likely  to  elapse  before  the  purchase  can  be  completed, 
it  will  be  prudent  to  make  some  stipulation  with 
respect  to  the  disposal  of  the  purchase-money,  as 
also  what  is  to  be  the  amount  of  interest  to  be  paid 
in  the  intenral.  (See  the  form  in  the  Appendix, 
No.in.  dausel.) 

The  usual  mode  of  penning  a  clause  so  as  to 
meet  a  case  of  this  description  is  the  common 
form  I  have  just  before  alluded  to,  viz.  that  the 
purchaser  is  to  be  let  into  the  possesdon  of  the 
estate,  and  the  vendor  to  be  paid  interest  at  a  certain 
per-centage  till  the  purchase  is  completed.  But  it 
sometimes  occurs  that  a  cautious  vendor,  notwith- 
standing his  equitable  lien  on  the  estate  sold  for 
his  unpaid  purchase-money,  has  still  (where  some 
time  must  necessarily  elapse  before  the  title  can  be 
completed)  a  great  reluctance  to  permit  such 
money  to  remain  in  the  hands,  or  under  the  im- 
mediate control,  of  the  purchaser.  Now,  should 
objections  of  this  kind  be  made,  they  may,  with 
the  purchaser's  consent,  be  easily  obviated  by  ex- 
tending the  clause  a  little  Airther,  and  stipulating 
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that  the  purchase-money  shall  be  invested  in  the 
names  of  mutaal  trustees,  both  of  Y«Bdor  and  pur- 
chaser, who  are  to  pay  the  interest,  dividends,  and 
annual  proceeds  to  the  vendor,  from  the  time  the 
purchaser  is  let  into  the  possession  and  receipt  of 
the  rents  and  profits  until  the  conveyance  is  actually 
executed  and  the  contract  fully  completed ;  or  iii 
case  the  contract  should  be  rescinded,  then  upon 
trust  to  pay  the  principal,  but  without  interest,  to 
the  intended  purchaser.  (See  the  form  in  the 
Appendix,  No.  VIII.  clause  1.) 

In  the  instance  of  a  sale  of  such  estates  and 
interests  as  may  never  be  executed  in  possession, 
and  yield  no  profit  in  the  intermediate  time,  a 
clause  very  similar  to  that  I  have  just  mentioned 
often  proves  highly  useful.  By  this  it  should  be 
agreed  that  the  purchase-money  shall  be  paid  into 
the  hands  of  trustees  for  both  parties,  to  be  by 
such  trustees  laid  out  in  some  eligible  security,  and 
remain  so  invested  until  the  estate  becomes  exe- 
cuted: in  possession,  or  the  contingency  becomes 
impossible  by  the  previous  determination  of  the 
interest  contracted  to  be  sold.  For  example :  sup- 
pose lands  to  be  limited  to  A  for  life,  remainder  to 
B  for  life,  remainder  to  C  in  fee ;  and  B  sells  his 
interest  to  D,  and  dies  in  A's  lifetime,  in  which 
case  we  perceive  that  B's  remainder  can  never  take 
effect  in  possession.  In  order  to  meet  a  case  of 
this  kind, .  it  may  be  stipulated  that  the  purchase- 
money  shall  be  paid  and  invested  as  above  directed, 
and  that  upon  the  estate  in  remainder  becoming 
vested  in  possession,  and  a  good  title  and  conveyance 
of  the  same  made  to  D,  that  the  principal  and  all  in- 
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termediateaccnmolatioiif  shall  be  paid  to  6 ;  bnt  that 
if  B'i  estate  detennines  in  A's  lifetime,  then  the 
principal  and  aocumnlations  to  be  paid  over  to  D, 
and  the  contract  to  be  considered  as  totallj  re- 
scinded. A  claose  of  this  description  would  be 
often  found  useful  where  the  next  presentation  to 
an  adTOwson  is  intended  to  be  sold  by  a  tenant  for 
life,  without  the  concurrence  of  the  remainder-men ; 
in  which  case  the  right  of  presentation  would  alto- 
gether fail  by  the  death  of  the  vendor  in  the  life- 
time either  of  the  incumbent  or  remainder-men. 
(See  the  form  in  the  Appendix,  No.  VIII.  clause  2.) 

Provisions  partaking  of  the  character  of  those 
I  have  been  just  mentioning  may  also  be  em- 
ployed in  the  case  of  the  sales  by  tenants  in  tail 
where  they  are  unable  to  confer  an  absolute  and 
indefeasible  title  for  want  of  the  consent  of  the  pro- 
tector to  the  settlement,  when  it  may  be  stipulated 
that  some  portion  of  the  purchase-money  shall  be 
invested  upon  trust,  to  be  paid  either  to  the  tenant 
in  tail,  or  his  representatives,  on  the  title  being  per- 
fected, or  to  be  paid  over  to  the  purchaser,  or  his 
representatives,  in  case  this  is  not  done  within  a 
given  time. 

A  clause  is  often  inserted  in  agreements,  though 
rarely  in  conditions  of  sale,  by  which  each  of  the 
contracting  parties  binds  himself  for  the  payment 
of  a  certain  sam  in  the  nature  of  liquidated  damages 
for  the  due  performance  of  his  part  of  the  contract, 
(see  the  form  in  the  Appendix,  No.  II.  clause  F ; 
No.  VIII.  clause  9) ;  and  where  this  is  done« 
provided  the  clause  be  accurately  framed,  the  entire 
sum  may  be  recovered  by  action;  nor  have  the 
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jury  any  power  in  such  case  to  rednoe  the  da* 
mages ;  neither  will  a  coart  of  e^ty  interpose  for 
that  purpose.  Care  must,  however,  be  taken  to 
pen  this  clanse  in  soch  terms  that  its  con- 
struction cannot  possibly  admit  of  any  doubt- 
fiil  or  eqniTOGal  import;  and  it  most  state  dis- 
tinctly that  the  sam  paid  is  to  be  in  the  na- 
ture of  liquidated  damages,  and  not  by  way  of 
penalty;  for  if  the  latter  terms  were  used,  the 
jury  would  in  that  case  be  no  longer  bound  to  gi^e 
the  exact  sum  mentioned,  but  might,  if  they  thought 
proper,  assess  a  lesser  amount,  because,  in  the  case 
of  a  penalty,  the  degree  of  injury  sustained  is  the 
proper  criterion  by  which  a  jury  should  be  guided 
in  assessing  what  is  the  amount  of  damages  they 
ought  to  return  a  Terdict  for.  {Smith  r.  Dickens 
mh,  3  Bos.  &  Pull.  630 ;  Barton  t.  Qkiter,  Holt, 
N.  P.  C.  43  ;  Xoire  t.  Peen,  4  Bur.  2229  ;  CriM* 
dee  T.  Boulton,  3  Car.  &  Pay.  240.)    But  if  a  oer- 

.  tain  specified  sum  is  to  be  paid  as  liquidated  damages, 
there  the  precise  sum  to  be  paid  is  in  evidence  before 
them,  and  upon  such  evidence  they  must  assess  the 
damages,  whatever  be  the  d^j^ree  of  injury  the  plain- 
tiff  may  have  sustained  thereby.  (See  the  form  in 
the  Appendix,  No.  I.  clause  10 ;  No.  II.  clanse  £  ; 
No.  VII.  clause  9.)  And  it  must  be  kept  in 
mind  that  the  payment  of  a  sum  of  money,  either 
by  way  of  penalty  or  as  liquidated  damages,  does 

.  not  release  the  parties  from  their  agreement,  but 
they  must  perform  it  notwithstanding,  and  have 
not  an  option  to  pay  the  penalty  and  be  released 
from  such  performance.  (2  Mad.  Praet.  44,  2nd 
edit. ;  Hobson  v.  Trevor,  2  P.  Wms.lSS ;  Chriet** 
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Hotpit^  T.  Puffk,  D.  p.  Mudi  20, 1727;  Howard 
T.  HopHtu,  2  Atk.  371 ;  P«rAt  ▼.  Wtlam,  10  Mod. 
518;  CkUlhttrr.  CkUUner,  2  Vm.  528;  Magrt»e 
r.ArelUoid,  1  Dow.  107.) 

It  hif  nowbeconM  a  froqneat  pnctioe  to  make 
time  the  eMenoe  of  the  eontraet  (Beny  t.  Vaum^, 
2  Egp.  N.  P.  C.  460  (n.) ;  Wiide  ▼.  FM9,  4 
Taont.  334),  which  it  is  determined  maj  he 
made  bfaidiiif  in  eqoity  aa  well  ai  at  law  (tee  the 
fonn  in  the  Appendix  No.  II.  clanee  7),  (Keen  t. 
Siuekiey,  Gilb.  iSq.  Caa.  155 ;  Lhyd  t.  CoUett,  4 
Bio.  C.  C.  469 ;  Levp  t.  LMo,  3  Mer.  81 ; 
WMt^^.  Cottle,  1  Torn.  79;  Hudmm  t.  Ber- 
trmm,  3  Mad.  440 ;  Reynoldo  t.  Noloom,  6  ih.  18  ; 
Boekm  ▼.  Wood,  1  Jac.  &  Walk.  419 ;  tee  also  1 
Mad.  Ptaet.  415,  2nd  edit.) ;  conseqventlj,  if  the 
pnrchaaer  fidls  to  perform  his  part  of  the  agree* 
ment,  the  ?endor  wiU  be  at  liboty  to  rescfaid  tiie 
sale,  and  re-sell  the  property ;  and  should  he,  as  I 
ha?e  before  remaiked,  inonr  any  loss  thereby,  he 
mayreooTor  it  from  the  porchaser,  and  all  ooii. 
sequential  expenses ;  whilst,  on  the  other  hand,  if 
any  surplus  should  be  produeed  by  such  seoond 
sale,  the  Tendor  will  be  entitled  to  retain  it  for 
his  own  benefit.  (See  the  form  in  the  Appendix.) 
{Mortitu  ▼.  Adeoeh,  4  Esp.  N.  P.  C.  251 ;  Mo§» 
▼.  Mathew9,  3  Ves.  279  ;  BiP  parte  HwUer^  6  ib. 
94 ;  BowUi  t.  Rogere,  ib.  95,  dted.) 

Sometimes  a  Tendor  stipulates  that  if  the  pur- 
chaser shall  object  to  the  title,  the  Tendor  may 
Tftcate  the  sale,  on  giTlng  notioe  thereof  to  the 
purchaaer  of  his  intention  so  to  do,  unless  the  latter 
wiU  consent  to  tiMtitieunconditionaUy.  Butif,after 
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the  purchaser  has  sent  in  his  objections  or  reqni- 
sitionsy  the  Tender's  solicitor  attempts  to  answer 
them,  bat  fails  to  do  so  to  the  satisfaction  of  the 
purchaser,  and  a  correspondence  ensues,  the  vendor 
will  not  then  be  at  liberty  to  rescind  the  con- 
tract, on  repayment  of  the  deposit  under  the  usual 
condition ;  but  such  subsequent  negotiation  will  be 
considered  as  a  waiver  of  the  right  to  rescind  the 
contract.  Yet  it  seems,  from  the  suggestion 
thrown  out  by  Wigram,  V.  C.  in  the  recent 
case  of  Thorley  v.  Cook  (12  Law  Journ.  136), 
that  the  vendor  might  protect  himself  by  an- 
swering the  question  under  express  protest  that  it 
was  to  be  without  prejudice  to  his  right  of  rescind- 
ing the  contract  in  pursuance  of  the  terms  of  the 
condition ;  and  it  seems  the  same  end  may  also  be 
attained  by  annexing  to  the  rescinding  clause  that 
the  vendor's  right  to  vacate  the  sale  shall  not  be 
considered  as  waived  by  his  entering  into  any  nego- 
tiation or  attempt  to  obviate  the  objection,  or  to 
remedy  any  defect  that  may  be  objected  to.  -  {Tan- 
ner V.  Smith,  10  Sim.  410.)  (See  the  form  in  the 
Appendix,  No.  II.  clause  D.) 

On  the  part  of  the  purchaser  it  is  also  usual  to 
insert  a  clause  enabling  him  to  annul  the  contract, 
in  case  the  vendor  should  fail  to  deliver  his  abstract 
and  deduce  a  good  title  to  the  estate  within  a  limited 
time  mentioned  in  the  agreement.  (See  the  form 
in  the  Appendix,  No.  II.  clause  7  ;  ib.  clause  F.) 
Another  clause  is,  however,  sometimes  substituted, 
enabling  either  the  vendor  or  purchaser  to  vacate 
the  sale,  in  case  a  valid  objection  should  be  made  to 
the  titie  within  a  certain  time  after  the  delivery  of 
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the  abstract — a  month  for  iDstanoo^in  which  case 
the  purchaaer  ia  to  be  entitled  to  the  repayment  of 
all  reasonable  expenses  incurred  by  him  in  conse- 
quence of  his  enterinf  into  the  transaction.  (See 
the  form,  Appendix,  No.  II.  clause  D.) 

3.  Observationt  upon  the  Stamp  Acts  relative 
to  Agreemente. 

By  the  sUtute  55  Geo.  3,  c.  184,  all  agree- 
ments for  the  sale  of  landed  property,  where  the 
subject-matter  of  sale  amounts  to  20/.  or  upwards, 
together  with  every  schedule,  receipt,  or  other  mat- 
ter put  or  indorsed  thereon,  or  annexed  thereto, 
where  the  same  does  not  contain  more  than  1080 
words  or  fifteen  folios,  must  be  impressed  with  a  1/. 
stamp  before  they  can  be  offered  in  evidence ;  and 
where  the  same  contains  more  than  fifteen  folios  it 
will  require  a  1/.  I5s.  stamp,  with  an  additional 
1/.  5s.  stamp  for  every  further  fifteen  folios ;  and 
this  rule  has  been  so  strictly  adhered  to,  that  even 
where  an  agreement  on  unstamped  paper  has  been 
lost  or  destroyed,  parol  evidence  cannot  be  given  of 
its  contents,  even  where  such  agreement  has  been 
wrongfully  destroyed  by  the  very  party  who  raises 
the  objection.  Figures  are  accounted  as  words ;  but 
an  indorsement  on  the  particulars  of  sale,  which 
contains  a  mere  repetition  of  the  description  of  the 
property,  which  was  described  in  another  page  of 
the  same  particulars,  is  not  to  be  counted.  Neither 
is  a  receipt  for  the  penalty  put  on  an  agreement  at 
the  Stamp-ofiBce,  when  stamped  there  on  payment  of 
such  penalt} ,  to  be  so  counted. 
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lliere  is  ako  an  express  proviso  in  the  Act  (55 
Geo.  3),  that  where  divers  letters  shall  be  offered  in 
evidence  to  prove  an  agreement  between  the  parties 
who  shall  have  written  snch  letters,  it  shall  be  suf- 
ficient if  any  one  of  snch  letters  shall  be  stamped 
with  adaty  of  1/.  15s.  although  the  same  shall  con- 
tain in  the  whole  twice  the  number  of  1080  words 
(fifteen  folios)  or  upwards ;  and  this  notwithstanding 
the  letters  are  written  by  several  persons.  {Perkins 
y.  Moravia f  1  Car.  &  Payne,  376.)  In  Steed  v. 
Leddart  (1  Bing.  196),  A  by  letter  entered  into  an 
agreement  with  B,  who  became  a  party  to  the  en- 
gagement by  writing  a  memorandum  at  the  bottom 
of  the  copy  of  the  letter,  and  C  afterwards  became 
guarantee  for  B  to  A  by  an  indorsement  on  the  back 
of  the  same  letter,  in  which  reference  was  made  to 
the  terms  of  the  agreement  on  the  side  of  such  copy, 
it  was  held,  on  an  action  on  the  guarantee,  that  only 
one  stamp  was  necessary. 

Where  an  agreement  is  signed  by  one  party,  and 
previously  to  the  accession  of  the  other  party  a  new 
stipulation  is  inserted,  the  agreement  is  single  and 
entire,  and  requires  but  one  stamp.  {Knig^ht  v. 
Crockford,  1  Esp.  N.P.C.  189.)  And  if  a  paper 
be  produced  with  a  single  stamp,  and  it  appears  to 
have  contained  two  distinct  agreements,  one  of 
which  is  erased,  the  stamp  is  primd facie  sufficient, 
and  it  lies  upon  the  opposite  party  to  shew  that  both 
agreements  were  on  the  paper  at  the  time  the  stamp 
was  affixed.  {Waddingion  v.  Frandtt  5  Esp. 
N.P.C.  182.) 

Where  an  objection  is  taken  to  an  agreement 
containing  more  than  fifteen  folios,  on  the  ground 
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of  its  bearing  an  insaffident  stamp,  the  partj  mak- 
ing snch  an  objection  must  prodoce  a  witnesi  who 
can  prore  that  he  has  oonnted  the  words,  and  also 
state  positivdj  as  to  the  number.  But  where  the 
agreement  consists  of  an  original  and  counterpart, 
and  the  former  is  put  in  and  objected  to  on  the 
grounds  above  mentioned,  the  testimony  of  a  witness 
who  has  counted  the  words  in  the  counterpart  will 
afford  reasonable  endenoe  that  the  original  con- 
tains more  than  the  |kroper  number  of  words,  and 
the  judge  will  direct  tiie  officer  of  the  court  to  count 
the  words  in  the  originaL  {Lord  Dudley  t.  BoHm, 
3  Car.  &  P.  26.) 

The  want  of  a  stamp  does  not  sToid  the  agree- 
ment, but  before  it  be  property  stamped  it  cannot 
be  received  in  evidence  to  prove  the  contract.  It 
is  not,  therefore,  necessary  that  the  agreement 
should  be  stamped  at  the  time  the  agreement  is 
entered  into ;  but  unless  this  be  done  before  the 
trial  of  the  cause,  the  plaintiff  must  be  nonsuited, 
as  the  judge  will  not  call  on  another  cause  to  allow 
the  agreement  to  be  sent  to  the  Stamp-office. 
{Lord  Dudley  v.  BoHna,  3  Car.  &  Pay.  26.)  A 
written  agreement,  although  coming  out  of  the 
possession  of  the  opposite  party,  cannot  be  given  in 
evidence  as  an  agreement  between  such  party  and  a 
stranger,  unless  it  be  stamped.  {Doe  dem.  St.  John 
V.  Hore,  2  Esp.  N.  P.  C.  724.)  But  if  the  agree- 
ment  consists  of  two  parts,  and  one  only  is  stamped, 
and  this  is  in  the  hands  of  the  opposite  party,  who, 
upon  notice,  refuses  to  produce  it,  the  unstamped 
part  will  then  be  admissible  as  secondary  evidence  of 
the  agreement.    {Gamoui  v.  Swift,  1  Taunt.  507 ; 
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Walier  v.  Horsfall,  1  Camp.  N.  P.  C.  501.)  If  it 
contains  one  part  only,  the  party  in  whose  custody 
it  is  may  he  compelled  to  produce  it,  and  although 
inadmissible  in  evidence  whilst  unstamped,  yet  a 
court  of  equity  will,  upon  a  hill  filed,  compel  the 
party  in  whose  hands  such  agreement  is  to  deliver 
it  up  in  order  that  the  proper  stamp  may  be  at- 
tached to  it.  (BlaJeey  y.  Porter ^  1  Taunt.  386 ; 
Bateman  ▼.  Phillips,  4  ib.  157 ;  King  v.  King,  ib. 
166 ;  Street  t.  Broum,  1  Marsh,  610.) 

Memorandums  or  agreements  for  granting  a  lease 
at  rack-rent  are  expressly  exempted  from  stamp- 
duty;  but  this  does  not  include  agreements  for 
building-leases,  though  the  rent  be  pnder  5/.  and 
therefore  agreements  of  this  kind  must  be  stamped 
in  like  manner  as  ordinary  agreements  relating  to 
real  property.  {Doe  dem.  Hunter  y.  Boulcot,  2 
Esp.  N.  P.  C.  595.) 

It  must  also  be  kept  in  mind  that  the  above  re- 
marks relate  only  to  agreements  under  hand,  for 
if  under  hand  and  seal,  they  will  become  covenants, 
and,  as  such,  will  require  a  deed  stamp.  {Robinson 
v.  Drybrough,  1  Esp.  N.  P.  C.243.) 

Kow,  under  the  recent  statute,  7  Vict.  c.  21, 
every  agreement  that  was  previously  charged  with 
the  duty  of  1/.  under  the  head  or  title  of  agreement 
in  the  schedule  of  the  statute,  55  Geo.  3,  c.  184,  is 
rendered  liable  to  a  duty  of  2s.  6d.  only.  But 
as  this  merely  relates  to  such  agreements  as  would 
only  have  required  a  1/.  stamp,  it  will  not,  it  seems, 
affect  agreements  exceeding  fifteen  folios ;  for  these, 
as  I  have  before  observed,  will  require  a  1/.  15s. 
stamp,  with  a  further  duty  of  1/.  5s.  for  every  subse- 
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queat  fifteen  folios.  Neither,  it  appears,  will  a  2s.  6d. 
stamp  be  sufficient  where  divers  letters  are  ofiered 
in  evidence  to  support  an  agreement,  even  if  the 
whole  taken  together  are  less  than  fifteen  folios,  as, 
under  the  proviso  in  the  Act  of  55  Geo.  3,  c.  184, 
which  renders  it  sufficient  if  any  one  of  such  letters 
be  stamped ;  yet  it  requires  a  1/.  15b.  stamp  to  be 
employed  for  that  purpose ;  whereas,  the  Act  of 
Victoria  only  allows  the  2s.  6d.  stamp  to  be  used 
in  those  instances  where  a  duty  of  1/.  only  was 
formerly  charged. 

In  order,  however,  to  render  the  2s.  6d.  stamp 
generally  available,  a  concise  form  of  conditions  of 
sale,  and  several  precedents  of  agreements,  none  of 
them  exceeding  ten  or  twelve  folios,  wiU  be  sup- 
plied in  the  Appendix. 

The  statute  of  7  Victoria  also  directs  that  if  the 
agreement  be  written  upon  paper,  Tellum,  or  parch- 
ment, unstamped,  the  commissioners  of  stamps  and 
taxes  will  stamp  the  same,  without  enforcing  any 
penalty  beyond  the  simple  stamp  duty,  if  it  be 
brought  to  them  within  fourteen  days  after  it  is 
executed ;  but  if  brought  afterwards,  a  penalty  of 
10/.  will  then  attach,  in  addition  to  the  duty. 
(Section  5.) 
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CHAPTER  II. 

CAPACITY  OF  CONTRACTING  PABTIBS. 

I.  As  TO  THE  Vendor. 

1.  Joint  tenants. 

2.  Mental  eapaeity, 

3.  Infants. 

4.  Married  women. 

5.  Tenants  in  tail. 

6.  Tenants  for  life. 

7.  Tenants  pur  autre  vie. 

8.  Tenants  for  years. 

9.  Copyholders  and  tenants  qf  customary  estates. 

10.  Bankrupts  and  their  assignees. 

11.  Corporations. 

12.  Traitors  and  felons. 

13.  Aliens. 

14.  Mortgagee. 

15.  7Vi»/tf««. 

16.  Cestuis  que  trust. 

17.  Persons  who  have  already  departed  with  their 

estates. 

18.  Donees  qf  powers. 

19.  Executors  and  administrators. 

20.  5Am:^. 

II.  As  TO  THE  Purchaser. 

1.  Of  voidable  purchases. 

2.  Persons  capable  of  purchasing,  and  yet  inca- 

pable qf  holding. 

3.  Persons  totally  disabled  from  purchasing. 


With  Tcry  few  ezceptioiiB,  all  persons  of  fall 
age,  and  not  labouring  under  legal  disabilities,  are 
capable  of  entering  into  a  contract  for  the  sale  or 
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purchase  of  real  property,  which  will  in  most  in- 
stances not  only  be  binding  upon  themselTes,  but 
upon  their  representatives  also.    A  tenant  in  tail, 
however,  forms  an  exception  to  the  latter  mle,  as 
his  contract,  although  it  may  be  enforced  against 
himself,  cannot  be  so  against  the  issue  in  tail, 
much  less  against  the  remainder-man  or  rever- 
sioner, becaose  the  latter  claim  per  formam  doni, 
and  not  through  the  tenant  in  tail.    (3  Rep.  41,  b  ; 
Cavendish  v.  Worsley^  Hob.  203 ;  Bois  v.  JZom, 
1  Cha.  Cas.  161 ;  Herbert  v.  Frean,  2   Eq.  Ca. 
Abr.  28,  pi.  34 ;  Kirham  v.  Smithy  Ambl.  518  ; 
S.  C.  Ves.  260 ;  Hinton  y.  Hinion,  1  Ves.  sen. 
632,  634  ;  Bumaby  ▼.  Oriffin,  3  Yes.  277 ;  Fletcher 
▼.  TbUet,  5  ib.  13 ;  see  also    Wetde  v.  Lower, 
1  £q.  Abr.  266.)     Nor  has  the  recent  Fine  and 
Recovery  Subetitation  Act  (3  &  4  Wm.  4,  c.  74) 
made  any  alteration  in  the  law  in  this  resp«et ;  for 
it  draws  a  clear  distinction  between  contracts  to 
sell  entered  into   by  tenants  in  tail,  and  actual 
asaoranees  made  by  them  under  the  provisions  of 
that  Act,  and  expressly  provides  that  no  disposition 
by  a  tenant  in  tail  shall  be  of  any  force  unless 
evidenced  by  deed  ;  and  no  disposition  resting  only 
in  contract  ahall  be  of  any  force  notwithstanding 
it  shall  be  made  or  evidenced  by  deed.     (Sec.  40.) 
But  notwithstanding  that  a  contract  by  a  tenant  in 
tail  will  not  bar  the  entail,  or  pass  any  actual  In- 
terest in  the  land  itself  to  the  purchaser ;  still  the 
tenant  in  tail  himself  is  personally  bound  by  such 
contract,  and  a  court  of  equity  will  compel  him  to 
carry  it  into  effect  by  decreeing  a  specific  perform- 
ance (stat.  1  Wm.  4,  c.  36,  s.  14,  rule  15  ;  HorcUff 
I 
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V.  Waraley^  1  Cha.  Cas.  234 ;  SayU  v.  Freeland, 
2  Ventr.  320 ;  Legate  v.  Sewell,  1  P.  Wms.  91 ; 
Radford  v.  Wilson,  3  Atk.  815 ;  Boteler  v.  Al- 
lington,.  1  Bro.  C.  C.  72)  ;  and  now  under  a  rule 
(rule  15)  framed  in  pursuance  of  the  statute  1  Wm. 
4,  c.  36,  the  Court  is  empowered  to  execute  a 
decree  against  a  tenant  in  tail,  who  is  in  prison  for 
contempt  for  refusing  to  convey,  in  pursuance  of 
such  contract.  But  a  contract  of  this  kind,  if  only 
partially  carried  into  effect,  must  fail  of  effect  if 
the  tenant  in  tail  should  happen  to  die  before  it  is^ 
completed.  As  a  general  rule,  however,  a  person 
may  dispose  of  an  interest  at  least  commensurate 
in  point  of  duration  with  the  estate  which  he  him- 
self takes  in  the  premises.  Thus  a  tenant  in  fee- 
simple  absolute  may  convey  that,  or  any  lesser 
estate  he  may  think  proper.  If  he  has  only  a  base 
fee,  he  may  convey  any  estate  commensurate  with 
such  base  fee.  Joint  tenants,  tenants  in  common, 
and  coparceners,  may  also  convey  their  estates  to  a 
purchaser,  with  this  only  difference,  that  where  a 
joint  tenant  conveys  away  his  interest  to  a  third 
party,  the  jollture  is  thereby  severed,  so  that  the 
purchaser  and  the  other  joint  tenant  will  hold  the 
lands  as  tenants  in  common.  (Litt.  s.  292;  2 
Blac.  Com.  185 ;  York  v.  Stone,  1  Eq.  C.  Abr. 
293;  1  Salk.  158,  S.C;  /S'yw'*  case,  Cro.Eliz.  33; 
Co.  Litt.  192,  a ;  C/ar*fcy.  Turner,  2  Vem.  323.) 
A  tenant  for  his  own  life,  or  the  life  of  another, 
may  pass  that  estate,  or  he  may  create  any  lesser 
interest,  not  exceeding  in  point  of  duration  that 
which  he  himself  takes  in  the  land.  .  Lessee  for 
years  may  either  assign  his  whole  term,  or  grant  an 
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under-lease ;  and  a  copyholder  may  transfer  his 
copyhold  estates.  A  tenant  in  tail  can,  however, 
under  certain  circumstances,  dispose  of  eren  a 
larger  estate  than  he  himself  takes  in  the  premises ; 
for  if  there  be  no  protector  of  the  settlement  (or  if 
there  be,  and  he  can  procure  such  protector's  con- 
sent), he  may,  by  adopting  the  proper  mode  of  as- 
surance, pass  an  estate  not  merely  determinable 
with  his  estate  tail,  but  an  estate  in  fee-simple  ab- 
solute, discharged  of  all  estates,  rights,  titles,  in- 
terests, and  powers,  to  take  effect  after  the  deter- 
mination, or  in  defeasance  of  such  estate  tail.  Nor 
is  it  in  all  cases  necessary,  to  enable  a  party  to  con- 
vey, that  he  should  take  any  actual  estate  or  in- 
terest in  the  land ;  for  he  may  sell  under  a  mere 
naked  authority;  as  where  executors  sell  under 
a  power  of  sale  contained  in  a  will. 

Persons  taking  limited  interests  also  may  hare  an 
absolute  power  of  disposition  conferred  upon  them, 
as  a  tenant  for  life  or  years  with  a  power  of  ap. 
pointment  over  the  whole  fee ;  and  there  are  in- 
stances in  which,  notwithstanding  a  person  may 
have  disposed  of  all  his  estate,  both  Iflgal  and  equit- 
able in  the  premises,  he  may  still  retain  both  a  sell- 
ing and  a  convejring  power  ;  as  where  a  man  makes 
a  post-nuptial  settlement  conveying  the  entire  fee  to 
trustees»upon  trust  for  his  wife  and  children ;  which 
conveyance,  notwithstanding  it  passes  both  his  legal 
and  equitable  estate  in  the  premises,  does  not  de- 
prive the  settlor  of  the  power  to  sell  and  convey 
the  property  to  a  purchaser  for  valuable  considera- 
tion ;  and  a  conveyance  so  made  will  be  as  effectual, 
both  as  to  the  legal  and  equitable  estate,  as  if  the 
i2 
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trostees  to  whom  it  had  been  prenouslyooiiTeyedy 
and  every  person  claiming  or  entitled  under  it,  had 
concurred  therein.  Nor  will  the  drcnmetaiioe  of 
the  purchaser's  havix^  express  notice  of  the  prior 
voluntary  settlement  at  all  tend  to  invalidate  the 
conveyance.  (Stat.  27 »  Eliz.  c.  4  ;  GoocV*  case,  5 
Co.  60,  a;  Evelyn  v.  Templar^  9  W.  Bla.  1019; 
Goodsiffhi  V.  MoseSf  2  Bro.  C.C.  148;  Doe  v. 
Maiming  J  9  East,  59 ;  Doe  v.  Hopkim,  ib.  70; 
Hill  V.  Bishop  of  Exeier,  2  Taunt.  69 ;  Doe  v. 
Botriell,  5  B.  &  A.  131;  Gully  v.  Bishop  of 
Exeter,  10  B.  &  C.  601 ;  Bwkle  r.  MiteheU,  18 
Ves.-llO  ;  Metcalfe  v.  Putoerkfit  ib.  183 ;  see  also 
1  Mad.  Prac.  272,  2nd  ed. ;  Currie  t.  Nind,  1 
Myl.  &  Cra.  17.) 

Formerly  a  person  who  had  nothing  beyond  a 
mere  right  of  possesaion  or  property  was  disabled 
from  conveying  it,  upon  the  ground  that  thereby 
pretended  titles  might  be  granted  to  monied  men, 
and  so  cause  strife  and  litigation  (Co.  litt.  214 ; 
Chesterfield  r.  Jansen,  1  Atk.  301,  3  Bla.  Com. 
290),  whereby  justice  might  be  tit>dden  down,  and 
the  weak  oppressed.  Still  this  did  not  aiSect  the 
sale  of  estates  in  remainder  or  reversion ;  and  even 
contmgendes  and  mere  possibilities  might  have 
been  released.  And  notwitibstanding  that  (Shep. 
Touch.  238  ;  Arthur  v.  Bokenhamt  11  M»d.  152 ; 
Wright  v.  Wright,  1  Yes.  411)  such  riglfts  could 
not  at  law  (unless  coupled  with  an  interest)  have 
been  conveyed  or  assigned  over  to  a  stranger^  yet 
they  were  assignaUe  in  equity ;  and  even  at  law  the 
assignor  would  have  been  bound  by  estoppel ;  for 
which  purpose  a  fine  was  at  one  time  generally  used* 
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though  it  was  afterwards  determined  that  a  deed 
was  Boffident. 

Thus  the  law  stood  until  the  pasdng  of  the  Act 
7  &  8  Vict.  c.  76,  which,  amongst  other  things, 
enacted  **  that  any  person  might  convey,  by  deed, 
any  such  executory  interest,  right  of  entry  for  con- 
dition broken,  or  fatnre  estate  or  interest,  as  she 
should  be  entitled  to,  or  presomptiTely  entitled  to, 
in  any  fireehold,  copyhold,  or  leasehold  land  or  per- 
sonal property,  or  any  part  of  such  interest,  right, 
or  estate  respectiyely."  This  statute  was,  howerer, 
repealed  by  an  Act  passed  in  the  following  session 
(8  &  9  Vict.  c.  106) ;  but  by  the  fifth  section  of 
the  latter  statute  it  is  enacted,  that  after  the  first 
day  of  October,  1845,  a  contingent,  an  executory, 
and  a  future  interest,  and  a  possibility  coupled  with 
an  interest  in  any  tenements  or  hereditaments,  of 
any  tenure,  whether  the  said  object  of  the  gift  or 
limitation,  or  such  interest  or  possibility,  be  or  be 
not  ascertained ;  also  a  right  of  entry,  whether  im- 
mediate or  future,  and  whether  vested  or  contin- 
gent, into  or  upon  any  lands  or  hereditaments  in 
England,  or  of  any  tenure,  may  be  disposed  of  by 
deed ;  but  that  no  disposition  shall  by  force  only 
of  this  Act  defeat  or  enlarge  an  estate  tail ;  and  that 
every  disposition  by  a  married  woman  shall  be 
made  conformably  to  the  provisions  of  the  Fine  and 
Recovery  Substitution  Act  (3  &  4  Wm.  4,  c.  74, 
s.  1). 
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SECTION  I. 

AS   TO   THE   VENSOH. 

1.  Joint  tenanti. 

2.  Mental  capacity, 

3.  Infants. 

4.  Married  women, 

5.  Tenants  in  tail, 

6.  Tenants  for  life, 

7.  Tenants  per  autre  vie. 

8.  Tenants  for  years, 

9.  Copyholders  and  tenants  of  customary  estates^ 

10.  Bankrupts  and  their  assignees. 

11.  Corporations. 

12.  Traitors  and  felons. 

13.  Aliens, 

14.  Mortgagee, 

15.  Trustees. 

16.  Cestuis  que  trust. 

17.  Persons  who  have  already  departed  toith  their 

estates. 

18.  Donees  of  powers, 

19.  Executors  and  administrators, 

20.  Sheriff. 

1.  Joint  Tenants, 
Notwithstanding  that  the  right  of  rarviTorship 
is  one  of  the  properties  incidental  to  an  estate  in  joint 
tenancy,  this  right  may,  nevertheless,  be  defested 
by  an  alienation  to  a  stranger,  which,  by  destroying 
the  unity  of  both,  severs  the  joint  tenancy,  and 
turns  it  into  a  tenancy  in  common  (Litt.  s.  292  ;  2 
Blac.  Com.  185  ;  8  Rep.  43,  a) ;  bat  in  order  to 
accomplish  this,  so  as  to  affect  the  legal  estate  in 
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the  landflf  the  seTerance  most  be  made  by  an  actual 
conyeyance ;  yet  in  equity — ^notwithstanding  a  dif- 
ferent opinion  formerly  prerailed  (Muagrave  ▼. 
Dathwoody  2  Ver.  45,  63) — a  mere  contract  to  sell 
will severthe  joint  tenancy.  (Parterichew.  PowUtt^ 3 
Atk.54;  2  Yes.  634;  Brown  Y.Bamdle,Z\eB,2^^.) 
And  there  are  instances  where,  thongh  an  estate  in 
joint  tenancy  will  sarvive  at  law,  it  will  not  do  so 
in  equity,  even  although  no  act  be  done  to  serer  it ; 
as,  for  example,  where  two  persons  purchase  lands 
which  are  conveyed  to  them  as  joint  tenants,  one  of 
whom  pays  more  money  than  the  other,  in  which 
case  a  court  of  equity  will  not  permit  the  sunrivor 
to  take  the  beneficial  interest  in  the  premises,  but 
simply  the  dry  legal  estate  of  his  deceased  co-tenant. 
{Lake  t.  Gibton,  1  Eq.  Ca.  Abr.  291 ;  Petty  ▼. 
Stywardy  1  Ch.  Rep.  31.)  The  same  rule  of  equity 
will  also  prevail  where  lands  are  purchased  for  the 
purpose  of  carrying  on  a  joint  undertaking,  as  for  the 
erection  of  buildings  or  improvements,  or  for  the 
purpose  of  carrying  on  a  trade.  Upon  the  latter 
principle,  therefore,  a  new  lease  obtained  by  one 
partner  of  premises  connected  with  the  partnership 
business  will  enure  for  the  benefit  of  both;  al- 
though the  partner  who  obtains  it  does  so  clan- 
destinely and  solely  upon  his  own  account;  and 
upon  a  like  principle,  where  one  joint  tenant  expends 
money  to  any  amount  in  repairs,  or  in  obtaining 
the  renewal  of  a  lease,  or  in  any  way  expends  mo- 
ney in  the  necessary  improvement  of  the  joint  pro- 
perty, it  will  give  him  a  lien  upon  the  land,  which 
will  survive  to  his  representatives,  for  whom  the 
surviving  joint  tenant  will  hold  the  lands  as  a  trustee. 
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2.  Mental  Capacity, 

Mental  capacity  in  the  parties  is  requisite  to  the 
validitf  of  every  legal  instrument;  consequently, 
idiots  and  madmen  are  disabled  from  entering  into 
a  contract  (Co.  Litt.  247,  a)  ;  and  after  a  lunatic  is 
so  found  by  inquisition,  his  committee  may  vacate 
the  agreement,  and  avoid  all  his  acts  during  the 
time  he  has  been  found  to  have  been  of  unsound 
mind  (Cleri  by  ComrnUlee  y.  Clerk,  2  Vem.  412 ; 
Addison  by  Committee  y.  2tet9«0ft,ib.  678  ;  Ridler 
by  Committee  v.  Ridler,  1  £q.  Ca.  Abr.  279),  as 
may  also  his  heir  after  bis  death.  This  the  latter 
may  do  either  by  entry  or  qectment.  But  the 
committee  of  a  lunatic  cannot  maintain  ejectment ; 
their  only  remedy  is  through  the  medium  of  the 
Court  of  Chancery.  It  has,  indeed,  been  laid  down 
in  books  of  high  legal  authority,  that  the  lunatic 
himself,  in  case  he  should  reoover  his  senses,  cannot 
avoid  acts  done  by  him  during  his  insanity,  upon 
the  ground  tiiat  no  man  shall  be  allowed  to  stultify 
himself  or  plead  his  own  disability  (39  Hen.  6, 
42;  Co.  Litt.  247,  a;  Stroud  v.  MarskaU,  Cro. 
Eliz.  398);  and  notwithstanding  the  principles 
upon  which  courts  of  equity  generally  relieve  ap- 
pear to  entitle  the  lunatic  to  relief,  there  does  not 
appear  to  be  a  single  case  in  which  the  plea  of  non 
eompoe  by  the  party  himself  before  inquisition  has 
been  allowed.  In  one  case,  indeed  (Bonner  v. 
Tkwaitee,  Toth.  130),  it  is  said,  the  Court 
of  Chancery  will  not  retain  a  bill  to  examine  the 
point  of  lunacy.  But  the  strictness  of  this  mle  is 
now  in  some  degree  reUzed ;  so  that  even  in  a  court 
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of  law,  although  a  defendant  has  not  been  allowed  to 
put  in  a  plea  of  dum  nonfuit  eompo§  mm^w,  yet 
where  an  action  has  been  brought  upon  an  instru- 
ment executed  by  him  whilst  he  was  out  of  his 
senses,  he  has  been  permitted  to  plead  nan  ett  factum 
to  the  instrument,  and  to  give  the  insanity  in  evi- 
dence in  support  of  that  plea  {Yaiea  t.  Boen, 
St.  1104;  Smith  t.  Carr,  referred  to  in  1  FonbL 
£q.  49,  n.  S)  ;  BagtterY.  Earl  qf  Porttmouthy  5  B. 
&  C.  170);  and  it  seems  monstrous  to  suppose 
that  a  court  of  equity  would  refuse  to  interfere  to 
relieve  a  party  from  a  contract  entered  into  by 
him  whilst  in  a  state  of  insanity,  particularly  if 
the  other  party  was  aware  of  the  lunatic's  state  of 
mind  at  the  time,  which  is  a  far  stronger  case  than 
druukenness ;  the  latter  of  which  a  court  of  equity 
has  permitted  to  be  set  up  as  a  defence  against 
a  ^)ecific  performance  {Etch  ▼.  Sydenham,  I 
Cha.  Cas.  202  ;  Johnson  v.  Medlicottt  3  P.  Wms. 
130,  n.  a),  even  though  the  defendant  was  not 
drawn  into  drink  by  the  plaintiff.  (  Cragg  v.  Holme, 
mentioned  in  a  note  to  Cooke  v.  Clayworth,  18 
Yes.  14  ;  Spiers  v.  Higgone,  cited  1  Mad.  Pr.  303, 
2nd  edit. ;  Cole  v.  Eobins,  Bull.  N.  P.  172.)  But 
equity  will  interfere  no  further,  where  the  defendant 
sets  up  drunkenness  as  his  defence,  than  by  denying 
to  enforce  a  specific  performance  of  an  agreement 
obtained  under  those  circumstances ;  consequently, 
the  Court  will  not  decree  the  agreement  to  be  de- 
livered i^>,  but  will  leave  the  parties  to  their  remedy 
at  law.  And  a  very  strong  case  must  be  made  out, 
before  a  court  of  equity  will  allow  drunkenness  to 
prevail  as  a  defence  against  the  specific  performance 
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of  a  contract ;  for  eren  if  the  transaction  were  en- 
tered into  whilst  the  partj  was  intoxicated,  still,  if 
it  can  be  shewn  that  he  understood  the  nature  of  it, 
and  that  no  unfair  advantage  was  taken  of  his  situa- 
tion, the  agreement  would  nerertheless  be  enforced. 
{Cory  V.  Cory,  1  Ves.  19  ;  Ersk.  Inst.  447 ; 
Heineccius,  lib.  c.  14,  s.  392  ;  Puffendorff,  lib.  1,  c. 
4,  s.  8 ;  Pothier,  TraiU  des  Obligations,  p.  1,  ch. 
1,  s.  1,  art.  4.)  But  it  seems  that,  even  at  law, 
where  the  party  has  been  drawn  into  drink  by  the 
connivance  of  the  plaintiff,  and  in  that  state  has  been 
induced  to  execute  any  legal  instrument  upon  which 
an  action  is  brought,  he  may  allege  his  drunken- 
ness and  the  fraad  practised  upon  him  by  the  plaintiff, 
as  a  defence  to  such  action.  {Cole  ▼.  Robbins,  Bull. 
N.  P.  172;  Pitt  V.  Smith,  3  Camp.  N.  P.  C.  33; 
Sentance  v.  Poole,  3  Car.  &  Pay.  1 ;  Brandon  v. 
Old,  ib.  440 ;  Fenton  ▼.  Holloway,  1  Stark.  126.) 
As  to  the  acts  of  a  lunatic  during  a  lucid  in- 
terval.— It  is  only  whilst  a  lunatic  is  labouring 
under  derangement  that  he  is  incapacitated  from 
entering  into  a  contract ;  for  during  his  lucid  in- 
tervals his  legal  capacity  is  restored,  and  he  again 
becomes  capable  of  performing  acts  binding  both 
upon  himself  and  his  representatives,  which  no 
subsequent  recurrence  of  the  disorder  can  inva- 
lidate. (Swin.  72.)  Even  the  fact  of  a  person  being 
confined  in  a  madhouse  will  not  necessarily  invali- 
date an  instrument  executed  by  him  during  a  ludd 
interval,  if  the  latter  fact  can  be  clearly  shewn  ;  as 
in  the  case  mentioned  by  Lord  Eldon  in  McAdam 
V.  Walker  (1  Dow.  179),  in  which  bis  lordship 
said  he  had  been  concerned,  where  a  gentieman 
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who  had  beea  some  time  inBane,  and  was  confined 
at  Richmond,  made  a  will.  It  was  of  large  con- 
tents, proportioning  the  different  divisions  with  the 
most  prudent  care,  with  a  due  regard  to  what  he 
had  prcTiously  done  for  the  objects  of  his  bonnty, 
and  in  every  respect  pursuant  to  what  he  had  de- 
clared before  his  malady  he  intended  to  have  done. 
And  it  was  held  that  he  was  of  sound  mind  at  the 
time;  and,  consequently,  the  will  was  valid.  Nice 
questions  have,  therefore,  often  arisen  as  to  what 
will  amount  to  such  a  remission,  or  intermission,  of 
the  disorder  of  insanity  as  to  constitute  a  lucid 
interval ;  a  subject  upon  which  it  is  impossible  to 
lay  down  any  fixed  or  general  rules,  as  each  par- 
ticular case  must  ever  depend  upon  its  own  indi- 
vidual circumstances.  {Neill  v.  Morley^  9  Ves.  478 ; 
H€dl  V.  Warren^  ib.  605 ;  Cariwright  v.  Cart- 
wright,  1  Phill.  100.)  It  has  indeed  been  said 
that  when  the  fact  of  lunacy  was  once  established 
by  clear  evidence,  the  party  ought  to  be  restored  to 
as  perfect  a  state  of  mind  as  he  previously  pos- 
sessed, and  that  this  fact  should  be  proved  by  evidence 
equally  clear  and  satisfactory.  (3  Bro.  C.  C.  444,  in 
a  note  to  Attorney- General  v.  Pamther,)  But  this 
is  not  the  law  now.  {Ex  parte  Holyland,  11  Ves. 
10 ;  Whiter.  Wilton,  13  Ves.  89.)  And  in  several 
modem  cases,  the  acts  of  parties  who  once  laboured 
under  insanity  have  been  held  valid,  notwithstand- 
ing they  were  not  restored  to  quite  as  perfect  a 
state  of  mind  as  they  had  previously  enjoyed. 
(See  1  Dowl.  179 ;  Neill  v.  Morley,  9  Ves.  478 ; 
HallY,  Warren,  ib.  605  ;  Ex  parte  Hofyland,  11 
Ves.  10;  White  v.  WiUon,  13  Ves.  87  ;  White  v. 
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Driver,  1  PhiU.  84  ;  Cartwright  ▼.  Cartwright,  ib. 
100.)  For  the  memory  which  the  law  considers  as 
a  sound  memory,  is  where  a  person  has  a  sufficient 
understanding  to  dispose  of  or  manage  his  property 
with  judgment  and  discretion,  which  must  be 
collected  from  his  actions,  words,  and  behaviour  at 
the  time.  Still  it  will  not  be  sufficient  to  shew 
that  the  lunatic  has  done  an  act  a  man  in  his  senses 
might  have  done,  as  that  may  happen  in  many 
ways ;  it  must  be  shewn  that  the  act  proceeded  from 
judgment  and  deliberation,  otherwise  the  presump- 
tion of  lunacy  continues.  (Co.  Litt.  246,  n.  1.) 
The  evidence  ought  to  go  to  the  state  and  habits  of 
the  lunatic  {Leoy  v.  Lindo,  3  Mer.  85),  and  not 
rest  merely  upon  an  accidental  interview  with  an 
individual,  an  occasional  instance  of  self-posses- 
sion, or  his  giving  a  plain  answer  to  a  common 
question.  It  is  requisite  to  shew  sanity  and  com- 
petence at  the  time  of  the  act  to  which  the  ludd  in- 
terval refers  {White  v.  Wilson^  13  Yes.  88) ;  for  it 
would  be  going  much  too  far  to  infer  from  circum- 
stances too  trivial  in  themselves  to  mark  that  re- 
storation of  mind  which  is  requisite  to  enable  a 
person  to  manage  his  affairs,  a  conclusion  so  general 
as  that  a  person  who  has  been  clearly  proved  insane 
has  so  fur  recovered  the  use  of  his  reason  as  to  be 
capable  of  performing  acts  binding  upon  himself 
and  others.  And  notwithstanding  a  lunatic  may 
dispose  of  his  property  during  a  lucid  interval,  still 
a  title  received  through  a  person  of  this  kind  should 
be  received  with  great  caution,  as  it  will  be  incum- 
bent upon  the  person  daiming  under  any  assurance 
by  the  lunatic  to  shew  that  such  assurance  was 
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ezecated  during  a  ladd  interval  (See  Attorney* 
General  t.  Pamther,  3  Bro.  C.C.  441 ;  HaU  ▼. 
Warren,  6  Yes.  605 ;  Bee  also  1  Prest.  Abs.  331.) 

Lunatice,  how  bonnd  by  the  aete  qf  other  par* 
ties, — ^Altboagh  a  lunatic  cannott  whilst  he  con- 
tinues such,  bind  faims^  by  an  agreement;  yet, 
like  an  infant,  he  may  in  certain  instances  be 
bound  by  the  acts  of  other  parties ;  as,  for  in- 
stance, where  a  contract  has  been  entered  into  by 
the  ancestor  of  a  lunatic,  the  former  of  whom 
dies  without  hsTing  completed  it,  or  where  the  legal 
estate  is  outstanding  in  a  lunatic.  Until  recently, 
howerer  (see  stats.  4  Geo.  2,  c.  10 ;  43  Geo.  3, 
c.  75),  lunatics  could  not  hate  conveyed  tmless  a 
commission  had  been  previously  taken  out ;  but 
now,  under  the  late  stat.  4  Wm.  4,  c.  60,  they  are 
empowered  to  convey,  though  not  so  found  by  inqui- 
sition, so  that  now  no  objection  can  be  taken  to  a 
titie  upon  the  ground  that  the  legal  estate  is  out- 
standing in  a  lunatic. 

Finei  and  reeoveriee  by  lunatics, — If  fines  or  re- 
coveries have  been  levied  or  suffered  by  an  idiot  or 
lunatic  in  person,  they  cannot  be  impeached  {Mani- 
field* 9  case,  12  Rep.  124 ;  Hugh  Lewin*s  case,  10 
ib.  42  ;  1  Prest.  Abs.  331)  ;  but  it  will  be  otherwise 
if  the  tenant  to  the  praeipe  be  made  by  deed  (3  Atk. 
312 ;  2  Yes.  403)  ;  or  if  the  party  appear  by  attor- 
ney ;  because,  being  fioti  eompoe  mentie,  he  is  inca- 
pable of  appointing  an  attorney.  (12  Rep.  124  ; 
Collinaon  on  Idiots  and  Lun.  413,  et  eeq, ;  see  also 
Co.  Litt.  247 ;  2  Blac.  Com.  355 ;  Prest.  Shep. 
Touch.  21,  n.  100.)  And  notwithstanding  the  fine 
or  recovery  of  a  non  compos  will,  generally  speak- 
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ing,  be  as  effectual  in  eqmty  as  at  law,  still,  where 
any  fraud  has  been  practised  (Jbuhley  r.  Mangold, 
Toth-  42 ;  Wright  ▼.  Bwith,  ib.  166  ;  Coleby  ▼. 
Smithf  1  Vem.  205 ;  Addiion  y.  Mascal,  2  ib. 
678) ;  or  those  assurances  hatre  been  obtained  by 
any  undae  means,  though  a  court  of  equity  will  not 
absolutely  set  them  aside,  it  will  nevertheless  relieve 
the  injured  party  by  treating  those  who  have  taken 
under  those  assurances  in  the  light  of  trustees,  and 
would  decree  them  to  reconvey  the  estate  to  the 
parties  prejudiced  by  the  fraud.  {Day  ▼.  Hungat, 
1  Roll.  Rep.  115 ;  see  also  Vem.  307 ;  1  Ves.  289  ; 
Clark  ▼.  Ward,  Pre.  Cha.  150  ;  Co.  litt.  365,  n. 
17;  IFonbl.  £q.  53,  n.ir.) 

Persons  of  weak  intellects, — With  respect  to 
persons  of  weak  intellects,  but  not  actually  insane, 
there  is  nothing  to  prevent  their  entering  into  con- 
tracts which  will  not  be  relieved  against  even  in 
equity,  unless  some  kind  of  fraud  has  been  prac- 
tised upon  them.  (Osmond  v.  Fiizroy,  3  P.  Wins. 
129.) 

3.  Infants. 

If  an  infant  enter  into  a  contract  for  the  sale  or 
purchase  of  an  estate,  he  can  neither  enforce  a  spe- 
cific performance,  nor  can  it  be  enforced  against  him ; 
for  courts  of  equity,  acting  merely  upon  equitable 
principles,  will  not  lend  their  aid  where  the  remedy 
is  not  mutual ;  and  as  a  specific  performance  could 
not  be  decreed  against  an  infant,  it  shall  not  be  en- 
forced at  his  suit.  (Flight  v.  Bolland,  4  Russ.  298 ; 
see  also  Howell  v.  George,  1  Mad.  Rep.  1 ;  Xoicr- 
renson  \.  Butler,  1  Sch.  &  Lef.  13.)  Yet  if  he 
contracts  to  buy  an  estate  and  pay  a  deposit,  he 


.AS   TO   THE   VENDOA.  127 

cannot,  in  the  absence  of  fraud,  recover  it  back, 
becaoae  he  declines  to  complete  the  porchaae; 
although  it  would  be  otherwise  if  he  cooldshew  that 
any  fraud  has  been  practised  upon  him.  {Cape$  y. 
HuUony  2  Russ.  357.) 

Confirmation  by  infant  after  attaimng  hit  maJO' 
rity,  how  far  binding,— 'A.  contract  of  an  infant  may 
be  confirmed  by  him  after  he  attains  his  majority, 
and  which,  if  once  done,  cannot  afterwards  be  avoided 
by  him ;  for  all  such  acts  and  deeds  of  an  infant  as 
are  merely  voidable,  may  be  ratified  by  him  when  he 
comes  of  age.  (Bac.  Abr.  Infancy,  c.  3 ;  1  Woodes. 
Vin.  Lect.  400 ;  Zouch  v.  Parsons,  3  Bur.  1805  ; 
Gibbs  V.  Merrell,  3  Taunt.  313  ;  Goode  v.  Har* 
riion,  5  B.  &  Aid.  159  ;  12.  v.  Inhabitants  ^f  ChiU 
lingworthf  4  B.  &  C.  100.)  Consequently,  if  an 
infant  makes  a  lease  rendering  rent,  and  accept  rent 
after  he  is  of  full  age,  he  cannot  afterwards  avoid 
the  lease.  {Ashfield  v.  Ashfield,  Sir  W.  Jones,  157 ; 
Clayton  v.  Ashdowtij  9  Vin.  Abr.  393,  pi.  4.) 

So  where  an  infant,  on  coming  of  age,  mortgaged 
his  property  to  a  lessee  by  deed  reciting  the  lease 
granted  during  his  nonage,  it  was  held  to  have 
confirmed  the  lease.  {Story  v.  Johnson,  Exch. 
June  26,  July  5,  2  You.  &  CoU.  586.)  And 
if  a  person  continues  in  possession  without  ob- 
jection, after  his  full  age,  of  premises  leased 
to  him  during  his  infancy,  such  continuance 
will  be  construed  as  a  ratification  of  the  lease, 
and  render  him  liable  even  for  the  arrears  of 
rent  which  accrued  during  his  minority.  (1  Roll. 
Abr.  Enfants  (K),  731 ;  Ketsey's  case,  Cro.  Jac. 
320 ;  Kirton  v.  Eiliott,  2  Bulstr.  69 ;  Evelyn  v. 
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Ckiekester,  3  Barr.  1719 ;  Baylig  t.  Dmeley,  3  M. 
&  S.  480 ;  Holmeg  y.  Blogg^,  8  Taunt.  35 ;  2  Steph. 
N.  P.  2962;  Chitt.  Cent.  153;  tee  also,  2  Co. 
Litt.  172,  308;  1  RoU.  Abr.  731;  Godb.  363; 
Franklin  ▼.  Thombury,  1  Vera.  132.)  But  by  the 
statute  7  G^.  3»  c.  26,  s.  6,  all  contracts  for  the  pnr- 
chase  of  annuities  with  any  person  nnder  twenty-one 
years  of  age  are  declared  to  be  void ;  and  the  per- 
sons who  shall  procore  or  solicit  the  grant  of  any 
annuity,  &c.  from  any  minor,  are  made  liable  to 
punishment  by  fine  and  imprisonment. 

But  notwithstanding  an  infant  will  not  be  com- 
pelled to  perform  specifically  any  agreement  entered 
into  by  him  respecting  his  real  estate  during  his 
minority,  yet  there  are  cases  in  which  he  wiU  be 
bound  by  .the  acts  of  others ;  as  in  the  case  of  an 
infant  heir  or  devisee,  who  will  become  bound  by 
the  acts  of  his  ancestor  or  testator ;  as  will  also  the 
infant  heirs  of  trustees  and  mortgagees. 

4.  Married  Women, 
A  married  woman  is  disabled  from  entering  into 
a  contract  relating  to  her  real  estate  during  her 
coverture,  without  her  husband's  concurrence ;  and 
even  with  such  concurrence,  she  can  only  convey 
her  estate  or  interest  by  adopting  certain  modes  of 
assurance,  enacted  by  the  legislature  for  that  ex- 
press  purpose.  The  way  by  which  this  was  for- 
merly effected  was  by  fine  or  recovery,  though 
more  frequently  by  the  former.  But  fines  and 
recoveries  have  been  lately  abolished  by  the  statute 
3  &  4  Wm.  4,  c.  27,  which  substitutes  a  more 
simple  mode  of  assurance  in  their  stead,  and  by 
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which  every  married  woman,  not  being  tenant  in 
tail,  is  enabled  by  deed  to  dispose  of  or  release  any 
estate  on  her  lands,  which  she  alone,  or  she  and  her 
husband  in  her  right,  may  have  therein.  (Sees.  40, 
77.)  But  to  render  soch  an  assurance  Talid,  it  is 
necessary  not  only  that  both  husband  and  wife 
should  concur  therein  (t^.),  but  also  that  she  should 
be  examined  separate,  and  apart  from  her  husband, 
before  a  judge  or  master  in  Chancery,  or  by  the 
commissioners  appointed  under  the  Act,  as  to  her 
freedom  and  consent  (sees.  77,  79) ;  in  addition  to 
which,  the  deed  must  be  duly  acknowledged  ac- 
cording to  the  terms  prescribed  by  the  Act.  (Sec. 
80.)  This  Act  does  not,  however,  extend  to  lands 
held  by  copy  of  court  roll,  to  which  a  married 
woman,  or  her  husband  in  her  right,  may  be  seised 
and  entitled  for  an  estate  at  law,  in  any  case  in 
which  any  of  the  objects  to  be  effected  by  this 
clause  could,  before  the  passing  of  this  Act,  have 
been  effected  by  her  in  concurrence  with  her  hus- 
band, by  surrender  into  the  hands  of  the  lord  of 
the  manor,  of  which  the  lands  may  be  parcel.  (Sec. 
77.)  And  where  a  disposition  is  made,  under  this 
Act,  by  a  married  woman,  tenant  in  tail  (sec.  40), 
or  protector  of  a  settlement,  it  must  be  enrolled  like 
other  disentailing  deeds.  (Sec.  41.)  But  the  Court 
of  Common  Pleas  is  empowered  to  dispense  with 
the  husband's  concurrence  where  he  has  become 
insane,  or  is  living  separate  from  her,  in  any  case 
in  which  his  concurrence  is  required  by  the  Act ; 
but  without  prejudice  to  the  rights  of  the  husband 
existing  independently  of  this  Act.  (Sec.  91.) 
Power  of  appointment  vested  in  married  women. 
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— Under  a  power  of  appointment,  a  married  woman 
may  conyey,  without  her  husband's  concurrence,  in 
the  same  manner  as  if  she  were  sole  {Harria  ▼. 
Graham,  1  RoU.  Abr.  329,  pi.  12 ;  2  ib.  247,  pi. 
6  ;  Gibbons  v.  Moulton,  Finch,  346 ;  Daniel  v.  Up- 
ley,  Latch.  39 ;  Godb.  327,  pi.  419 ;  Bayley  v. 
Warburtonf  2  Com.  494 ;  TomlinaonY.lHghton,  1  P. 
Wms.149  ;  Peacocke  Y.Moncke,  2  ib.  190;  Allen  y. 
PaptDorthf  1  Yes.  sen.  163 ;  Grigby  y.  Cox,  ib.  517); 
and  it  is  immaterial  whether  the  power  be  g;iven  to 
her  whilst  sole,  and  she  afterwards  marries  {Gibbone 
Y.  Moulion,  Finch,  346 ;  Churchill  ▼.  Dibben,  2 
Ed.  252),  or  to  a  woman  who  is  married,  and  after- 
wards becoming  a  widow,  marries  again  {Bayley  v. 
Warburton,  2  Com.  494) ;  as  in  both  instances  she 
may  execute  the  power  without  her  husband's  con- 
currence ;  nor  has  the  Fine  and  Recovery  Substitu- 
tion Act  (3  &  4  Wm.  4,  c.  74)  at  all  restricted  her 
disposing  power  in  this  respect.  The  Act,  in  fact, 
provides  in  express  terms  that  any  power  of  disposi- 
tion thereby  given  to  a  married  woman  shall  not  in- 
terfere with  any  power  which,  independently  of  this 
Act,  may  be  vested  in  her,  so  as  to  prevent  her  exer- 
cising such  power,  except  so  faras  by  any  disposition 
made  under  this  Act  she  may  be  prevented  from  so 
doing,  in  consequence  of  such  power  having  been 
suspended  or  extinguished  by  such  disposition.  (Sec. 
78.)  But  notwithstanding  that  a  power  of  appoint- 
ment will  enable  a  married  woman  to  convey  away 
her  estate  in  the  same  manner  as  if  she  were  sole,  it 
will  not  empower  her,  without  her  husband's  concur- 
rence, no,  not  even  in  equity,  to  enter  into  any  con- 
tract respecting  it ;  the  reason  of  which  is,  that  a 
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power  of  Appointment  can  only  be  exeented  by  par- 
raing  the  precise  terms  prescribed  by  the  instrament 
by  which  soch  power  was  CMsted,  and  consequently 
cannot  indade  a  mere  agreement  to  sell,  which  is,  in 
fact,  a  mere  contract  by  a  married  woman,  who,  as 
such,  is  incapable  of  becoming  a  contracting  party ; 
and  although  she  can  convey,  in  pursuance  of  a  power 
of  appointment,  without  her  husband's  concurrence, 
it  is  exceedingly  doubtful  whether  shecanconvey  lands 
which  she  holds  as  trustee,  without  his  joining  in  the 
conyeyance.  Mr.  Preston  says,  that  the  better  opi- 
nion, sanctioned  by  uniform  practice,  is,  that  as  to 
estates  of  freehold  whidi  a  married  woman  has  as  a 
trustee,  no  effectual  couTcyance  can  be  made  by 
her  alone,  and  therefore  she  and  her  husband  used 
to  convey  by  fine  and  recovery.  (1  Prest.  Abs.  337.) 
The  same  object  may  be  now  effected  by  an  assurance 
under  the  Fine  and  Recovery  Substitution  Act  (3 
&  4  Wm.  4,  c.  74,  sees.  40,  77,  78,  80). 

Power  of  ike  huibtmd  over  hii  wife*9  property. 
^-Tlie  next  subject  for  our  consideration  will  be  the 
power  or  control  which  a  husband  has  over  his  wife's 
real  property ;  as  also  the  extent  of  his  power  of 
disposition  over  the  same. 

A$  to  kerJreeholdUmde, — ^Where  a  married  woman 
IS  entitled  to  frediold  lands,  either  in  fee  simple,  fee 
tail,  or  for  life,  tibe  husband  and  wife  are  seised  of 
the  same  in  right  of  the  wife,  which  confers  a  sufficient 
estate  upon  the  husband  to  empower  him  to  convey 
the  whole  of  his  wife's  interest,  subject  only  to  her 
light  of  entry,  until  which  time  her  estate  will  be  in 
the  alienee  of  the  husband.  (1  Jus.  351,  a ;  273, 
h ;  326,  h  in  note ;  Polyhlank  v.  Hawkins ^  Doug. 
k2 
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329;  Took  v.  Olaweoek,  1  Sannd.  250,  253;  Cat- 
lin  V.  Milner,  2  Lutw.  1421,  1425.)  Bat  he  is  an- 
able,  either  by  contract  or  conveyance,  to  alienate 
her  lands  without  her  consent  and  conearrence, 
so  as  either  to  be  binding  upon  herself  or  her 
representatives.  {Daniel  t.  Adama,  Amb.  495.) 
Cases  have,  however,  occurred  in  which  a  hus- 
band, having  entered  into  an  agreement  for  the 
sale  of  his  wife's  property,  has  been  compelled  to 
obtain  her  concurrence  {Hatt  t.  Hardy ,  3  P.  Wms. 
187  ;  Barrington  v.  Home,  2  £q.  Ca.  Abr.  17,  pi. 
7 ;  Morrie  v.  Sieveneon,  7  Vcs.  474 ;  Witkere  v. 
Pinchard,  ib.  475,  dted ;  Coetigan  v.  HasUe,  10 
Yes.  505 ;  see  also  Bmt  v.  Whittle,  Toth.  94 ; 
OHffin  V.  Taylor,  ib.  106 ;  Berry  v.  Wade,  Finch. 
180 ;  Winter  v.  D'Evreux,  2  P.  Wms.  189,  n.  b) ; 
and  there  have  been  instances  of  committing  him  to 
prison  till  such  concurrence  was  obtained.  But  a 
practice  so  utterly  at  variance  with  the  principle 
that  a  married  woman  shall  in  nowise  be  com- 
pelled to  alienate  her  lands  has  been  since  highly 
disapproved  of;  and  Mansfield,  C.  J.  once  observed, 
that  '*  nothing  can  be  more  absurd  than  to  allow  a 
wife  to  be  compelled  to  levy  a  fine  through  the  fear 
of  her  husband's  being  sued  and  thrown  into  gaol, 
when  the  general  principle  of  law  is,  that  a  married 
woman  shall  not  be  compelled  to  levy  a  fine.'' 
{Davie  v.  Jones,  2  B.  &  P.  New  Rep.  269.)  Sir 
Thomas  Plumer,  also,  in  Howell  v.  George  (1 
Mad.  7),  highly  disapproved  of  the  practice  of 
compelling  the  husband  to  procure  his  wife's  con- 
currence ;  as  did  also  Lord  Eldon,  in  Emery  v. 
Ware  (8  Yes.  505),  in  which  latter  case  he  said 
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"there  was  qnite  diffiMtf  enough  to  moke  him  prase 
before  he  should  adopt  it."  (See  also  Mortloek  y. 
BuUar,  lOVes*  305;  Cooth  ▼.  Jociton,  16  ib.  367.) 
Upon  the  whole,  therefore,  it  appears  that  if  it  can 
be  made  clear  that  the  husband  really  is  unable  to 
procure  his  wife's  concurrence,  the  Court  would  not 
decree  an  impossibility ;  especially  if  the  husband 
were  to  offer  to  return  all  the  money  with  interest 
and  costs,  and  to  answer  all  damages  incurred  by 
the  purchaser  in  respect  of  the  contract.  (3  P. 
Wms.  190,  in  a  note  to  Hall  y.  Hardy ,-  see  also 
Outreadr.Boundf  4  Yin.  Abr.  403,  pi.  4 ;  Daniel 
y.  Adanu,  AmbL  495 ;  Emery  y.  Wase,  5  Yes. 
84B ;  Morrie  y.  Steoenton,  7  ib.  478.) 

A8  to  her  leateholdi. — With  respect  to  the  wife's 
leasehold  property,  unless  settled  upon  her  pre- 
yiously  to  her  marriage,  her  husband  wUl  haye  an 
absolute  power  of  disposition  over  it,  and  may, 
therefore,  without  her  concurrence,  bind  her  by  his 
contract;  which,  though  she  suryiye  him,  she  will, 
neyertheless,  be  decreed  to  perform  specifically. 
(Steed  y.  Cragh,  9  Mod.  43.) 

At  to  her  dower, — As  the  husband  was  disabled 
from  binding  his  wife  by  any  contract  respecting  her 
freehold  lands,  so,  in  like  manner  was  he  unable, 
without  such  consent,  to  depriye  her  of  her  dower  by 
an  alienation  of  the  lands  upon  which  such  right  of 
dower  had  once  attached  ;  and  so  the  law  still  re- 
mains with  respect  to  husbands  married  prior  to 
1834 ;  but  those  married  subsequently  are,  by  the 
late  Dower  Act  (stat.  3  &  4  Wm.  4,  c.  105),  em- 
powered  either  by  deed,  will,  or  contract,  to  debar 
their  wiyes  of  their  right  to  dower.   (Sees.  6,  7.) 
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At  to  her  freebeneh, — ^The  husband  might,  even 
before  the  Dower  Act  above  referred  to  (3  &  4 
Wm.  4,  c.  105),  hare  defeated  hia  wife's  freebeoch, 
either  by  a  contract  or  an  actual  surrender,  a  widow 
of  a  copyholder  being  only  entitled  to  her  freebendi 
out  of  the  lands  her  husband  actually  died  possessed 
of;  and  his  power  of  alienation  is,  in  this  respect, 
unaffected  by  any  subsequent  enactment. 

Power  of  diepoeition  over  her  entailed  lande.-^ 
Where  a  married  woman  is  tenant  in  tail,  she  may, 
with  the  concurrence  of  her  husband,  and  provided 
the  deed  be  duly  acknowledged  by  her,  confer  as 
ralid  a  title  as  an  ordinary  tensnt  in  tail  can  do. 
The  powers  of  a  tenant  in  tul  to  bar  his  estate  and 
execute  a  conveyance  to  a  purchaser  will  be  fully 
treated  of  when  we  come  to  treat  of  contracts  en- 
tered into  by  tenants  in  tail. 

Acknowledgments  by  married  women, — ^Witb 
respect  to  acknowledgments  by  married  women,  the 
37th  section  of  the  statute  3  &  4  Wm.  4,  e.  74, 
enables  every  married  woman,  unless  she  be  tenant 
in  tail,  to  dispose  of  lands  by  deed ;  but  her  bus* 
band  must  concur  in  such  deed,  and  it  must  be  ac- 
knowledged by  her. 

As  to  her  powers  as  protector  t^a  settlement*-^ 
The  powers  of  a  married  woman  as  the  protector  of 
a  settlement  under  the  provisions  of  the  Fine  and 
Recovery  Substitution  Act  (3  &  4  Wm.  4,  c.  74), 
will  be  treated  of  hereafter,  when  considering  the 
dispositions  which  tenants  in  tail  are  empowered  to 
make  under  the  provisions  of  this  Act. 

Operation  of  the  late  Real  Property  Act. — ^The 
6th  section  of  the  recent  statute  8  &  9  Vict.  c« 
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106,  enacts  that  eterj  disposition  by  s  married 
woman  shall  be  made  oonformablj  to  the  proTiaions 
of  the  statnte  3  &  4  Wm.  4,  c.  74,  above  cited, 
aod  by  a  sabiequent  section  (aec.  7),  married 
women  are  empowered,  after  the  1st  of  October, 
1845,  by  a  deed  made  conformably  to  the  said  Act 
of  the  3  &  4  Wm.  4,  c.  74,  to  disclaim  any  estate 
or  interest  in  any  tenements  or  hereditaments. 

5.  Tetumi*  in  Tail. 
The  restrictions  imposed  by  the  statnte  de  doni» 
(13  Ed.  1),  by  which  tenants  in  tail  were  restrained 
from  alienating  their  estates  for  a  longer  period 
than  their  own  lives,  were,  after  Tarious  devices 
had  been  attempted,  at  length  evaded  by  means 
of  fines  and  feigned  recoveries;  two  modes  of 
assurance  that  at  length  became  so  inseparably 
connected  with  entailed  estates,  as  to  form  one 
of  their  inherent  properties;  so  that  a  condition 
or  proviso  restraining  a  tenant  in  tail  from  levying 
a  fine  or  suffering  a  recovery  was  considered  re- 
pugnant to  the  nature  of  his  estate,  and  conse- 
quently void.  (Taltarum'i  case,  12  Ed.  4,  14,  b, 
pi.  16  ;  Co.  Ldtt.  223  (6),  224  (a) ;  Sanday*a  case, 
9  Rep.  128  ;  Ftiy  v.  Hinde,  referred  to  in  Fearne 
Cont.  Rem.  257,  n./;  Poole*§  case,  Moor.  810, 
cited  Cro.  Jac.  69  ;  Taylor  and  Shaw^  Carter,  6, 
22;  Coilins  v.  Plummer,  1  P.  Wms.  104;  Cor- 
bet*$  case,  1  Rep.  83 ;  MUdmay't  case,  6  ib.  40  ; 
Mary  Portington^t  case,  10  Rep.  36 ;  Pierce  v. 
Win,  1  Ventr.  321 ;  Taylor  and  Atkyna  v.  Horde, 
1  Bur.  84  ;  Mainwariny  v.  Baxter,  5  Ves.  458  ; 
GoodtiUe  v.  Duke  qf  Chandoe,  2  Bar.  1072.)    The 
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rule,  therefore,  which  preyented  the  alienation  of 
entailed  estates  being  thos  broken  in  upon,  fines 
and  recoveries  became  the  common  modes  of  assu- 
rance for  conveying  that  species  of  property.  (2 
Ley.  29;  Plow.  514 ;  Bac.  Law.  Tr.  149;  Com. 
Dig.  estates  (B.  27)  ;  2  Cruise  Essay,  189  ;  Prest. 
Shep.  Touch.  39;  2  B.  Bac.  Con.  117,  357  ;  1  Bur. 
115  ;  1  Wils.  Rep.  pt.  1,  p.  73 ;  Shep.  Touch.  40 ; 
Tregonwell  y.  Strahan  and  Harrison,  1  Wils.  pt. 
1,  p.  73  ;  as  to  fines,  see  2  Biac.  Com.  348 ;  Hunt 
y.  Bourne,  1  Salk.  339;  Co.  Litt.50;  3  Atk.  141; 
Shep.  Touch.  3,  6 ;  Plow.  358  ;  Goodright  y.  For- 
reater,  1  Taunt.  578  ;  Helps  y.  Hereford,  2  B.  & 
Aid.  242.)  The  great  objection  to  them  was,  that 
they  introduced  a  very  foundabout  and  expensiye 
course  of  proceeding  to  attain  a  yery  plain  and  sim- 
ple object ;  inconyeniences  which  have  been  happily 
in  a  great  measure  removed  by  the  statute  3  &  4 
Wm.  4,  c.  74,  by  which  fines  and  recoveries  are 
altogether  abolished,  and  a  more  simple  and  far 
more  inexpensive  mode  of  assurance  substitated  in 
their  stead. 

In  discussing  the  operation  of  the  statute  just 
alluded  to,  it  will  be  necessary  always  to  keep  in 
mind  the  effect  produced  by  fines  and  recoveries 
upon  entailed  estates  under  the  old  system,  in  order 
to  discover  how  and  to  what  extent  the  law  has  been 
altered  by  the  substituted  mode  of  assurance. 

Eiffect  of  fine  and  proclamation  upon  estates  tail, 
— ^The  effect  of  a  fine  with  proclamations  levied  by 
a  tenant  in  tail  would  have  been  to  bar  his  own 
estate  tail,  and  to  pass  a  base  fee  determinable 
on  failure  of  issue  of  his  body  inheritable  under 
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sach  entail  (Shep.  Touch.  27 ;  33  Dyer,  48 ;  Cro. 
Car.  156 ;  Co.  Litt.  372 ;  Bac.  Abr.  Fmes,  (E) ; 
Com.  Dig.  Estate,  (B  22,  B  25) ;  but  hj  soffer- 
ing  a  recovery  he  could  hare  barred,  not  only  his 
own  estate  tail,  but  also  all  reversions  and  remain- 
ders expectant  thereon,  and  thus  have  acquired  an 
absolute  estate  in  fee-simple.  (Shep.  Touch.  40, 
41 ;  Feame,  C.  R.  428,  8th  edit. ;  Betuon  ▼.  Hod- 
«on,  1  Mod.  Ill ;  2  Lev.  28,  S.  C.  Cur.  tit.  Re- 
covery, 232 ;  Saund.  Uses,  193.)  And  recoveries 
in  equity  of  an  equitable  estate,  and  recoveries  at 
law  of  a  legal  estate,  had  the  same  operation  in 
barring  estates  tail.  (Feame,  C.  R.  59,  n.  d,  61, 
Hi)  Yet,  in  order  that  a  tenant  in  tail  might  have 
suffered  an  effectual  recovery,  he  himself  must  either 
have  been  the  actual  tenant  in  tail  in  possession,  or 
else  he  might  have  procured  the  concurrence  of  the 
person  technically  termed  the  tenant  to  the  prttetpe^ 
who  was  seised  of  the  preceding  estate  of  freehold, 
upon  which  his  estate  tail  was  expectant.  (Prest. 
Shep.  Touch.  42,  44 ;  Doct.  and  Stud.  49 ;  Plowd. 
514 ;  1  Prest.  Con.  104 ;  Pig.  36.) 

So  under  the  Act  of  Parliament  we  are  now  about 
to  discuss,  no  tenant  in  tail,  where  there  is  a  pro- 
tector of  the  settlement,  can  bar  the  remainders 
expectant  upon  the  determination  of  his  estate, 
without  the  concurrence  or  consent  of  such  protec- 
tor; but  a  tenant  in  tail  may,  by  an  assurance 
under  that  Act,  bar  his  own  estate  in  the  lands,  and 
thus  create  a  base  fee;  producing,  in  fact,  the 
same  effect  that  a  fine  with  proclamations  would 
have  done  under  the  old  system.    (M^  William* a 
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case,  Hob.  333;    Grant's  case,  10  Rep.  50,  a; 
Archer's  case,  5  Rep.  90,  a.) 

Protector,  what, — The  protector  is  a  creature  of 
the  Act  under  discossion,  being  a  character  un- 
known prior  to  the  Fine  and  Recovery  Substitution 
Act,  by  which  he  is  constituted;  but  his  office 
assimilates  very  much  to  that  of  the  tenant  to 
the  pracipe  under  the  pre-existing  law,  operat- 
ing in  like  manner  as  a  kind  of  check  upon 
the  too  free  alienation  of  settled  property.  There 
is,  in  some  respects,  however,  a  wide  differ- 
ence as  to  their  qualifications.  The  tenant  to  the 
praeipe  must  hare  been  seised  of  the  immediate 
estate  of  freehold  (whether  by  right  or  by  wrong 
was  immaterial)  upon  which  the  estate  tail  was  ex- 
pectant ;  his  yery  existence  being  dependent  upon 
his  estate  in  the  land.  (Lit.  s.  519  ;  Prest.  Shep. 
Touch.  42;  How.  514;  Pig.  Rec.  28  ;  Doct.  and 
Stud.  49 ;  Athan  ▼.  Anglesea,  Gilb.  £q.  Ca.  16.)  But 
the  protector  is  a  kind  of  mixed  character,  some- 
times deriving  his  origin  from  the  estate  which  he 
himself  takes  in  the  property  (sees.  22,  23,  24, 
28,  30,  33),  at  others,  from  a  mere  appointment 
by  the  settlor,  without  his  taking  any  estate  or  in- 
terest whatever  (sec.  33) ;  and  that  even  to  the 
exclusion  of  persons  who,  but  for  such  appoint- 
ment, would,  from  taking  a  preceding  estate  in  the 
premises,  have  filled  the  character  of  protector  under 
the  Act.  So  much,  indeed,  are  the  protector's  du- 
ties of  a  personal  nature,  that  his  office  does  not 
determine,  although  he  should  alienate  that  very 
estate  which  constituted  him  the  protector.   (Sees. 
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22,  33.)  And  where  tbe  protoctonUp  trim  hj 
means  of  a  preceding  estate,  it  is  not  neoesnry 
that,  like  tbe  tenant  to  the  prmcipe  nnder  the  old 
system,  he  should  be  seised  of  an  estate  of  freehold ; 
for  by  the  provisions  of  this  Act  an  estate  for  years, 
determinable  upon  a  life  or  lives,  will  make  him  a 
protector  (sec.  22)  ;  bnt  an  absolnte  term  of  years, 
howerer  long  in  point  of  duration,  will  not  have 
that  effect.  Neither  will  the  estate  which  a  party 
takes  as  tenant  in  dower  (sec.  27)»  heir  {ib.)j  ez* 
ecator,  administrator,  or  assign  (i^.),  constitute  him 
or  her  a  protector.  Neither  will  a  lessee,  at  a  rent 
created  or  confirmed  by  a  settlement  (sec.  26),  nor 
a  bare  tmstee  (sec.  27),  (miless  where  under  a 
settlement  made  prior  to  the  passing  of  the  Act  he 
wovld  haye  been  the  proper  person  to  have  been 
made  the  tenant  to  the  praeipe)^  as  snch,  become 
qnalified  to  the  protectorship.  Bnt  where  there 
shall  be  more  than  one  estate  prior  to  the  estate 
tail,  the  owner  of  which,  but  for  the  last  two  pre- 
ceding danses,  would  have  been  the  protector  of 
the  settlement,  shall  by  rirtoe  of  such  clauses,  or 
either  of  them,  be  excluded,  then  the  person  (if 
any)  who,  if  such  estate  did  not  exist,  would  have 
been  the  protector,  will  be  such.   (Sec.  28.) 

Provided  that  where  a  person  having  on  or  before 
the  31st  of  December,  1833,  disposed  of  a  re- 
mainder or  reversion  in  fee,  who  without  this  clause 
would  have  been  the  protector,  and  thereby  have 
been  enabled  to  concur  in  the  barring  of  such  re- 
mainder or  reversion,  which  he  could  not  have  done 
if  he  had  not  become  such  protector,  then  the  per- 
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•on  who,  Imt  for  this  Act,  would  have  heea  the 
proper  tenant  to  ihtpraeipe,  shall  be  the  protector. 
(Sec.  29.)  This  last  provinon,  however,  onlj  relates 
to  dispositions  made  prior  to  the  year  1834. 

Where  the  prior  estate  of  a  married  woman  (suf- 
ficient to  constitute  a  protector)  is  not  settled  to  her 
separate  use,  she  and  her  husband  together  will  be 
the  protector ;  but  if  settled  to  her  separate  use, 
she  alone  will  be  the  protector;  and  in  the 
latter  case  she  may  consent  to  an  alienation 
without  her  husband's  concurrence,  in  the  same 
way  as  if  she  were  sole  (see.  24) ;  but  if 
she  is  tenant  in  tail,  she  cannot  convey  with- 
out his  consent;  and  even  with  such  concur- 
rence, the  conveyance  must  be  duly  acknowledged 
by  her.  But  if  the  husband  be  of  unsound 
mind,  whether  found  so  by  inquisition  or  not,  or  he 
is  from  any  other  cause  incapable  of  executing  the 
deed,  or  his  residence  be  unknown,  or  he  be  in 
prison,  or  living  apart  from  his  wife,  either  by 
nratnal  consent,  or  sentence  of  divorce,  or  trans- 
ported beyond  the  seas,  or  any  other  cause  what- 
ever, the  Court  of  Common  Pleas,  by  an  order 
in  a  summary  way  upon  the  application  of  the  wife, 
upon  such  evidence  as  to  the  Court  shall  seem  meet, 
will  dispense  with  the  concurrence  of  the  husband 
in  any  case  in  which  his  concurrence  is  required  by 
this  Act.  (Sec.  91.)  And  where  a  husband  if 
living  apart  from  his  wife,  although  his  residence  be 
known,  and  an  application  has  been  made  to  join  in 
the  conveyance,  which  he  has  refused  to  do,  an  order 
to  the  above  effect  may  nevertheless  be  obtained, 
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prof  ided  the  hiuband  takes  no  interest  in  the  pro- 
perty. (Re  Fanny  Maria  Baume,  C.P.  14  Jsa. 
1846,  6  Law  T.  297.) 

Where  the  protector  is  tfwane,  or  eomneted  iff 
/ehny. — In  case  the  protector  shonld  becooae  a 
lunatic,  the  Lord  Chancellor,  or  the  person  for  the 
time  intrusted  by  the  Crown  with  the  custody  of  the 
persons  and  estates  of  lunatics,  will  be  the  protector. 
(Sec.  33.)  And  where  the  protector  is  a  oouTicted 
felon,  or  where  he,  not  being  the  owner  of  the  prior 
estate,  is  an  infant,  or  not  to  be  found;  or  where  by 
the  settlement  the  owner  of  the  prior  estate  is  not 
the  protector,  and  there  is  no  sppointment  of  one  ; 
or  where  generally  there  is  a  protector  where  there 
is  a  sufficient  prior  estate  to  constitute  one,  the  Court 
of  Chancery  will  be  the  protector.  {lb,) 

Protector t  how  to  be  appointed. — The  settlor  en- 
tailing  lands  is  empowered  by  the  settlement  to  ap- 
point any  number  of  persons,  not  eiceeding  three, 
and  not  being  aliens,  to  be  protectors ;  and  he  is 
aUo  empowered  by  a  power  of  appointment  in  the 
settlement  to  perpetuate  the  protectorship  to  any 
persons  not  exceeding  three,  not  being  ahens,  whom 
he  may  thinlL  proper  (sec.  32) ;  but  the  same  sec- 
tion also  provides  that  every  deed  appointing  a 
protector  under  a  power  in  a  settlement,  and  every 
deed  by  which  a  protector  shall  relinquish  his  office, 
shall  be  void,  unless  enrolled  in  Chancery  within  six 
months  after  the  execution  thereof. 

Protector* »  power  of  giving  or  withholding  eon^ 
tent, — ^The  protector  has  the  absolute  power  of 
giving  or  withholding  his  consent ;  and  any  shift  or 
contrivance  by  which  it  shall  be  attempted  to  con- 
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trol  this  power,  and  any  agreement  to  prevent  him 
from  exercising  his  absolute  discretion,  or  entered 
into  by  him  to  withhold  his  consent,  will  be  void  (sec. 
36)  ;  nor  shall  he  be  deemed  a  tmstee  with  respect 
to  his  power  to  consent  (t^.) ;  neither  shall  a  court 
of  equity  interfere  to  restrain  him  in  the  exercise  of 
it  (ib,)  ;  nor  treat  his  giving  consent  a  breach  of 
trust  (ib.) ;  and  the  rule  as  to  dealings  between 
donees  and  objects  of  powers  will  not  apply  to 
dealings  between  protectors  and  tenants  in  tail. 
(Sec.  37.)  A  protector  who  is  the  owner  of  a  prior 
particular  estate — ^as  an  estate  for  life,  for  instance 
— does  not,  as  we  have  just  before  remarked, 
by  conveying  away  his  estate,  thereby  cease  to  be 
the  protector,  bat  may  at  any  time  during  his 
life  consent  to  a  disposition  under  the  statute,  not- 
withstanding the  estate  by  which  he  was  originally 
constituted  protector  has  become  vested  in  another 
person.  And  as  on  the  one  hand  the  protectorship 
does  not  cease  by  the  protector's  conveying  away 
the  property  that  originally  made  him  such ;  so,  on 
the  other,  he  may  consent  to  the  disposition  by  the 
tenant  in  tail,  and  still  retain  his  own  estate,  or  he 
may,  if  he  think  proper,  convey  as  well  as  consent; 
and  if  he  ^oes  the  latter,  whatever  estate  he  has  in 
the  lands  may  be  included  in  the  conveyance ;  but 
if  he  merely  consents,  the  effect  of  such  consent 
will  be  to  bar  all  the  ulterior  limitations  to  take 
effect  after  or  in  defeasance  of  the  estate  tail,  but 
his  own  estate  in  the  premises  will  remain  un- 
touched. 

Tenant  in  tail's  power  of  disposition. — Every 
actual  tenant  in  tail,  whether  in  possession,  re- 
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mainder,  oontingeiicy,  or  otherwite,  is  empowwed, 
after  the  31st  day  of  December,  1833,  to  dispose  of 
the  entailed  lands,  either  in  fee  or  for  anj  lesser 
estate,  as  against  all  persons  whose  estates  are  to 
take  effect  after  or  in  defeasance  of  any  snob  estate 
tail,  saving  always  the  rights  of  all  persons  in 
retptet  of  etiatei  prior  to  the  ttioio  Unit  and  the 
right  of  all  other  persons  except  those  against  whom 
such  disposition  is  by  this  Act  anthorised  to  be 
made.  (Sec  15.)  The  Act,  therefore,  afterwards 
enacting  (sec.  34),  that  where  there  is  a  protector 
his  consent  shall  be  requisite  to  enable  an  aetaal 
tenant  in  tail  to  create  a  larger  estate  than  a  base 
fee,  a  disposition  made  without  snch  consent  will 
only  confer  an  estate  of  that  kind,  similar,  as  I 
have  before  remarked,  to  that  formerly  effected 
by  a  fine  with  proclamations.  But  if  there  is 
no  protector,  or  the  tenant  in  tail  procures  the 
consent  of  the  former,  then  the  assurance  ac- 
quires all  the  force  and  operation  which  a  reoo- 
▼ery  duly  suffered  would  formerly  have  done ;  and 
will  not  only  bar  the  estate  tail  of  the  tenant  in 
tail,  but  also  all  estates,  rights,  titles,  interests,  and 
powers,  to  take  effect  after  the  determination  or 
in  defeasance  of  the  same.  As  the  statute  prescribes 
a  deed  as  the  only  instrument  by  which  estates  can 
be  disentailed,  a  contract,  though  under  seal,  will 
be  insufficient  to  bind  any  one  beyond  the  tenant 
himself,  who,  as  I  have  before  stated,  if  he 
enters  into  a  contract  for  the  sale  of  the  entailed 
property,  will  be  bound  to  perform  it  specifically. 
A  will  is  altogether  inoperatiye.  But,  notwith- 
standing that  an  estate  cannot  be  disentailed  ex- 
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cept  by  deed,  it  is  not  necessary  that  such  deed 
should  be  an  indenture ;  any  assuranoe,  unless  it 
be  a  will,  by  which  a  person  can  convey  the  legal 
estate  in  fee-simple  absolute,  provided  it  be  enrolled 
as  prescribed  by  the  Act,  will  suffice.  It  must, 
however,  be  a  formal  instrument  complete  in  all  its 
parts ;  a  court  of  equity  having  no  power  to  relieve 
in  case  of  defective  ob  informal  assurances ;  and 
every  assurance  by  a  tenant  in  tail  (except  a  lease 
not  exceeding  twenty-one  years  at  rack-rent,  or  not 
less  than  five-sixths  of  a  rack-rent)  will  be  inope- 
rative unless  enrolled  in  Chancery  within  six  calendar 
months  after  the  execution ;  but  when  so  enrolled  it 
will  take  effect  from  the  time  it  was  executed. 
(Sec.  41.)  Yet,  for  all  this,  a  purchaser  should 
lose  no  time  in  getting  his  deed  enrolled,  as  a  sub- 
sequent bond  fide  purchaser  for  valuable  considera- 
tion would  be  entitled  to  priority  in  case  he  should 
get  his  deed  enrolled  before  the  first  purchaser. 
No  proof  of  the  execution  of  the  deed  is  required 
at  the  time  of  enrolment,  consequently  the  certifi- 
cate of  enrolment  is  no  proof  of  execution.  (BUhop 
y.  De  Burgh,  before  Vice -Chancellor  Knight  Bruce, 
22nd  December,  1845,  6  Law  T.  295.) 

Where  protector* »  consent  is  given  by  a  distinct 
deed. — ^The  consent  of  the  protector  may  be  given 
either  in  the  disentailing  assurance  or  by  a  distinct 
deed  to  be  executed  either  on  or  at  any  time  before 
the  day  on  which  the  assurance  shall  be  made.  If 
given  on  a  subsequent  day,  the  consent  will  be  in- 
operative. (Sec.  42.)  But  where  such  consent  is 
given  by  a  distinct  deed,  it  will  be  considered  as 
absolute  and  unqualified,  unless  such  deed  shall 
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refer  to  the  diiwitMling  airaranee,  and  shall  confine 
the  protector's  consent  to  disposition  thereby  made. 
(Sec.  43.)  And  when  the  protector  has  once  given 
his  consent  he  cannot  afterwards  revoke  it.  (Sec« 
44.) 

AMiuremee  under  this  Act  will  pan  both  legal  and 
equitable  eetaieit  and  alto  mere  righta. — ^An  assor- 
anoe  under  this  Act  will  pass  estates  both  legal  and 
equitable,  vested  or  contingent,  and  also  mere 
equities  and  rights ;  so  that,  where  the  issue  in  tail 
would  have  been  barred  by  a  fine,  with  proclama-* 
tions,  under  the  old  system,  the  person  who,  unless 
BO  barred,  would  have  been  the  tenant  in  tail,  may 
still,  by  a  conveyance  under  such  Act,  produce  the 
same  effect  as  he  could  formerly  have  done  by  being 
vouched  in  a  common  recovery.  (Sec.  19.)  And 
al&ough  a  conveyance  without  the  protector's  con- 
sent will  only  pass  a  base  fee,  still  where  such  base 
fee,  and  the  remainder,  or  reversion  in  fee  in  the 
same  lands,  unite  in  the  same  person,  and  there 
shall  be  no  intermediate  estate  between  the  base  fee 
and  such  remainder  or  reversion,  then  the  base  fee 
will  be  enlarged  into  as  large  an  estate  as  the  tenant 
in  tail  could  have  created  with  the  consent  of  the 
protector.  And  it  seems  that,  under  a  preceding 
statute  (3  &  4  Wm.  4,  c.  27,  s.  23),  where  an  as- 
surance which,  for  want  of  the  protector's  consent, 
can  only  convey  a  base  fee,  the  title  will,  neverthe- 
less, become  enlarged  into  a  fee-simple,  absolute  at 
the  end  of  twenty  years;  and  thus,  after  the  expira- 
tion of  that  period,  become  effectually  exonerated 
and  discharged  from  all  estates  in  remainder  or  re- 
version.   (Sec.  39.) 

L 
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Voidable  ettatei,  how  confirmed, — ^A  Toidable 
estate  created  by  a  tenant  in  tail  in  fiDtYonr  of  a  pur- 
ehaser  for  valuable  oonsideratloa,  will  be  confirmed 
by  a  subsequent  disposition  of  sodi  tenant  in  tail  by 
any  assurance  under  this  Act  (other  than  a  lease 
not  requiring  enrolment),  by  the  tenant  in  tail  alone 
where  there  is  no  protector,  or  with  tbe  protector's 
conientwhere  there  is;  and  should  the  latter  refuse 
to  consent,  the  voidable  estate  may  still  be  eon- 
firmed  to  the  extent  the  tenant  in  tail  oonld  have 
disposed  of  the  same  without  such  consent.  (See. 
38.)  But  a  voidable  estate  cannot  be  confirmed  at 
against  a  subsequent  purchaser  for  valuable  oonsi* 
deration,  and  without  notice.    (liJ) 

AjMlogy  between  a  fine  and  an  aeeuranee  under 
the  statute.^!  have  shortly  before  remarked  that 
a  tenant  in  tail  might,  by  a  fine,  have  barred  the 
entail,  so  as  to  have  concluded  himself  and  his 
issue,  whether  he  were  actually  seised  in  tail  or 
not;  nor  was  this  extinguishing  power  confined 
merely  to  the  tenant  in  tail  himself,  but  extended 
also  to  the  issue,  the  latter  of  whom  might,  by 
levying  a  fine  in  their  ancestor's  lifetime,  have 
bound  the  estate  as  far  as  they  and  their  issue  were 
concerned,  or,  in  other  words,  the  issue  inheritable 
under  the  entail  could,  by  levying  a  fine  with  pro« 
clamations,  have  barred  their  expectancies  ;  but 
this  they  are  now  expressly  prohibited  from  doing 
by  the  Act  now  under  consideration,  which  ex- 
pressly directs  that  ''  nothing  therein  contained 
shall  enable  any  person  to  dispose  of  any  lands  en* 
tailed  in  respect  of  any  expectant  interest  which  he 
may  have  as  issue  inheritable  to  any  estate  tail 
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tlieiem''  (lec.  20) ;  end  the  aiwrifwe  by  which  he 
could  formerly  ha^e  effected  this  (m.  a  fine),  tiie 
Act  itself  has  swept  away.  Eycq  under  the  old 
law,  if  the  heir  u  tail  who  levied  the  fine  had  died, 
and  there  had  been  a  failure  of  issue  of  his  de- 
scendants because  the  entail  descended  on  him  or  his 
issue,  the  fine  would  not  have  barred  any  of  the  col- 
lateral issue  (1  Prest.  Abs.  403),  and  although  the 
entail  was  eitinguished  by  the  fine  levied  under  these 
circumstances,  the  lands,  in  case  no  alienation  had 
taken  place,  might  still  have  descended  to  the  issue, 
not  as  heirs  inheritable  under  the  entail,  but  as  heirs 
general,  the  estate  descending  as  a  determinable 
fee,  and  so  entitling  the  common  heir  to  take  to  the 
exclusion  of  the  special  heir  {BoHr  t.  WilUt,  Cro. 
Car.  476) ;  yet  such  special  heir,  though  no  estate 
remained  in  him,  still  retained  the  bare  personal  pri- 
▼ilege  of  being  vouched  in  a  common  recovery,  the 
effect  of  which  may,  as  I  have  already  remarked, 
be  accomplished  by  an  assurance  under  this  Act. 
This  has  introduced  the  modem  practice  by  which 
a  tenant  in  tail,  where  he  seUs  his  estate  and  is  un- 
able to  procure  the  consent  of  the  protector,  enters 
into  a  covenant  to  perfect  the  title  at  a  future  pe- 
riod, when,  by  there  ceasing  to  be  a  protector  to 
the  setUementi  he  will  have  full  power  by  a  dispo- 
sition in  pursuance  of  the  Act  to  enlarge  such  base 
fee  into  a  fee-simple  absolute.  (Sec.  38.)  Prece- 
dents of  forms  both  of  the  covenant  for  perfecting 
the  tide  at  a  future  period,  as  also  of  the  deed  of  fur* 
ther  assurance  in  pursuance  of  such  covenant,  will 
be  supplied  in  the  Appendix. 
.  Prgeiieai  odserea^Qtit.-^It  mnit  always  be  kept 
l2 
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in  mind  that  the  Act  now  nnder  discussion  only 
enables  the  tenant  in  tail  to  dispose  of  the  entailed 
lands,  as  against  persons  claiming  under  the  entail, 
and  those  whose  estates  are  to  take  effect  after  it, 
and  does  not  affect  prior  estates.  (Sec.  15.)  For 
example,  if  lands  were  limited  to  A  for  life,  re- 
mainder to  B  for  life,  remainder  to  C  in  tail,  with 
divers  remainders  over,  and  C  were,  during  the  life 
of  A  and  B,  with  the  consent  of  the  protector, 
to  make  a  disposition  in  pnrsnance  of  this  Act, 
its  effect  would  be  to  bar  C's  estate  tail,  and  the 
remainders  expectant  thereon;  but  the  preceding 
estates  for  Mfe  of  A  and  B  would  remain  as  they 
were  before.  Nor  can  any  assurance  under  the  Act 
conyey  a  larger  interest  than  is  commensurate  with 
the  estate  out  of  which  it  is  derived.  In  this  respect, 
therefore,  the  law  remains  as  it  was  previously  r 
for  where  an  estate  taU  was  limited  out  of  a  lesser 
estate  than  a  fee«simple  absolute,  ^e  tenant  in  tail 
could  not,  even  by  suffering  a  common  recovery, 
have  extended  his  estate  beyond  the  duration  bf  the 
estate  out  of  which  it  was(  carved.  If,  therefore,  it 
had  been  derived  out  of  a  base  fee,  or  a  fee  subject 
to  a  condition,  or  out  of  an  estate  tail,  never  effec- 
tually barred,  so  as  to  enlarge  the  original  estate 
into  a  fee- simple,  a  recovery  suffered  by  the  owner 
of  such  derivative  estate  tail  could  not,  in  right  of 
such  derivative  estate  teal,  have  had  any  other  effect 
than  to  bar  the  remainder  or  reversion  in  fee  of 
the  person  by  whom  the  estate  tail  was  created,  and 
of  all  persons  claiming  under  him*  {lb*)  But  a 
tenant  in  tail  might,  by  suffering  a  recovery,  have 
defeated  a  condition  subsequent  annexed  to  hi» 
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ettate,  a  breadi  of  which  would  have  determined 
his  estate;  as  for  ezamplef  a  condition  to  reside 
for  a  certain  period  of  the  year  on  the  entailed 
property,  or  to  assnme  the  name  and  arms  of  the 
person  creating  the  settlement.  The  like  obser?a« 
tions  are  also  applicable  to  eonditions  for  avoiding 
the  estate  on  the  nonpayment  by  the  tenant  in  tail  of 
a  particalar  snm  of  money,  as  100/.  to  A  B  ;  or 
where  the  enjoyment  of  the  estete  is  restrictsd  to 
some  uieertain  period,  as  so  long  as  a  particalar 
tree  should  stand.  (1  Mod.  Rep.  Ill ;  Page  ▼< 
Hmfward,  2  Salk.  570;  Pig.  Com.  sec.  176; 
Feame,  C.R.423,  7th  edit. ;  Quiiwer  and  Corrie  v. 
Shiekburgk  AthiytA  Bar.  1929  ;  Driver  and  Bd* 
gar  ▼.  Edgar,  Ck>w.  379.)  And  it  seems  that  the 
same  end  may  now  be  attained  by  an  assurance 
under  this  Act. 

:  What  ienanii  in  tail  are  reetrieted  from  barring 
ike  entail, — There  are  certain  persons,  howcTer, 
who,  notwithstanding  they  may  fill  the  characters  of 
tenants  in  tail,  are,  nerertheless,  restricted  by  this 
Act  from  disposing  of  their  estates,  as  indeed  they 
were  under  tiie  pre-existing  law.  These  are,  Ist^ 
tenants  in  tail  after  possibility  of  issue  extinct 
(sec,  18) ;  2nd,  tenants  in  tail  where  the  rever* 
sion  is  in  the  Crown  (ib.  ib») ;  and  3rd,  women 
tenanto  in  tail  ed?  prwieione  vtn,  under  the  statute 
11  Hen.  7,  who  are  expressly  disabled  from  making 
any  disposition  under  this  Act,  except  with  such 
consent  as  was  preyiously  necessary  under  the  said 
statute  11  Hen.  7,  to  have  rendered  a  fine  or  re- 
eoTery  levied  or  suffered  by  her  yalid  and  effectual. 
(Sec.  16.)    But  except  as  to  any  settlement  made. 
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pmnoQBlf  to  tbe  pawing  of  fids  Act  (3  &  4  Wm. 
4,  e.  74),  the  staitiite  11  Hen.  7  is  lepeded.  (Sec. 
17.) 

BeHrieHonB  tgfon  reeoveriei,  h&w  ranetred.— The 
rettrictioiit  by  whidk  a  tenant  in  tail  was  disabled 
from  docUng  the  entail,  so  as  to  defeat  the  re- 
mainder, except  in  Term  time,  during  which  alone  a 
recomy  conld  liavebeen  suffered,  are  wholly  removed, 
and  thus  the  remainder-man's  Tcrj  small  remaining 
chance  is  taken  away  from  him  altogether ;  so  that 
whether  a  diaentaiHng  deed  be  made  in  Term  time 
or  in  yacation  is  now  wholly  immaterial. 

Other  modes  ofaeeurimee  by  ienante  in  tail. — 
Another  mode  of  assnrance  by  which  a  tenant  in 
tail  might  formerly  have  barred  his  issue,  was  a 
warranty ;  as,  for  instance,  by  a  lineal  warranty 
with  assets,  or  a  collateral  warranty  without  asseta, 
prOTided  iie  had  an  actual  estate  tail  in  possession ; 
but  by  the  fourteenth  section  of  the  Fine  and  Re- 
eoTcry  Substitution  Act  (3  &  4  Wm.  4,  c.  74)  all 
warranties  of  land,  which  after  Slst  Dec.  1833, 
shall  be  made  or  entered  by  any  tenant  in  tafl 
thereof,  shall  be  absolutely  Toid  against  the  issue  in 
tail,  and  all  persons  whose  estates  are  to  take  effect 
after  the  determination  or  in  defeasance  of  such 
estotestail. 

Hie  Fine  and  Reoovery  Substitution  Act  also 
cures  defects  in  fines  and  recoTcries.  (Sees.  5,6, 7,8.) 
Una  must,  however,  form  a  subject  for  our  future 
consideration.  The  operation  of  the  Act  upon  die* 
positions  of  copyhold  tenants  in  tail,  and  upon  the 
estates  tail  of  bankrupts,  will  be  discussed  under  the 
lespeetive  heads  of  Copyholders  and  of  Banknqpts* 
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The  operation  of  the  Act  upon  tlie  landed  propertj 
of  married  women,  exoept  lo  fw  aa  lelatea  to  the 
proteetonhip,  haa  been  already  treated  on  under  the 
head  of  Married  Women« 

Duetmiimumee, —  Anotiier  mode  by  which  a 
tenant  in  tafl  might  formerty  ha?e  diaentailed  hit 
eatate  waa  by  diacontinnanoe.  Thia  he  might  have 
done  by  conveying  away  the  entailed  property  by  a 
tortiona  mode  of  conTeyanoe— aa  a  Iboffinent,  for 
Inatanoe— 4>y  meana  whereof  the  eatate  tail  became 
diMsontinaed,  and  the  eatate  of  the  hehr  in  tail  and 
tiKMC  in  remamder  or  rerenion  tamed  into^  mere 
rigfata,  which  they  covld  not  have  reatored  by  entry, 
bat  were  dritcn  to  their  action  by  writ  ^i/ormedon 
tectmdum/wrmiam  dom,  A  mere  innocent  mode  of 
eonYcyanoei  aa  a  leaae  and  releaae,  or  a  bargain  and 
Bale  enrolled,  wonld  not  have  produced  thia  effect ; 
and  aadi  heir  in  tail  or  remainder-man  might,  at 
the  time  their  eatatee  would  otlierwiae  haye  fillen 
into  poneeaion,  hare  entered  on  the  landa  or 
brooght  their  action  of  cgectmentfor  the  recoTery  of 
them.  And  now,  by  the  atat.  3&  4  Wm.  4,c.27, 
whidi,  after  aboliafaing  write  of /ormadtm,  amongat 
tiie  other  real  actiona  awept  away  by  that  Act,  ei* 
preedy  enacta  that  no  diacontinaance  ehall  for  the 
fatare  defeat  any  right  of  entry  or  action  for  the  re- 
eovery  of  land ;  ao  that  the  heir  in  tail  or  remainder- 
man, notwithatanding  the  tenant  in  tail  ahoold  con- 
Tey  by  each  a  tordooa  mode  of  conyeyance  aa 
would  formeriy  haye  worked  a  diecondnuance,  may 
atill  enter  or  bring  their  action  of  ejectment,  aa  in 
tfaoae  caaea  where  aodi  tenant  in  tail  had  attempted 
to  oonTcy  by  an  innooent  mode  of  atearanoe;  and 
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since  the  recent  statute  8  &  9  Vict.  c.  106,  no 
feoffment  made  after,  the  1st  day  of  October,  1845» 
shall  have  any  tortious  operation  for  any  purpose 
whatever. 

6.  TenanU  for  Life. 
A  tenant  for  life,  unless  restrained  by  condition* 
may  alienate  his  lands  to  the  extent  of  that  estate ; 
or  he  may  create  any  lesser  interest  out  of  it  (Cm« 
Dig.  tit.  3,  ch.  1,  pi.  32);  but  then  it  must  not 
exceed,  in  point  of  duration^  the  extent  of  his 
own  interest  in  the  premises,  as  a  long  term  of 
years  for  instance :  though  even  this  ?riU  still  be 
effectual  as  long  as  his  estate  endures.  But  he  can-* 
not  create  a  larger  estate ;  and  any  attempt  to  do  so 
by  a  tortious  mode  of  assurance,  aa  a  feoffment 
or  the  like,  has  been  holden  to  be  a  forfeiture  of  hia 
estate.  (Gilb.Ten.  38;  Wright,  Ten.  203;  1  Ins. 
251.)  But  if  he  had  adopted  an  innocent  mode  of 
conveyance,  as  a  lease  and  release,  for  instance  (Cm. 
Dig.  tit.  3,  c.  1,  pi.  36 ;  Feame,  C.  R.  473 ;  Willes, 
Rep.  383 ;  2  Blac.  Com.  275),  or  bargain  and  sale 
enrolled  (Cm.  Dig.  tit.  32,  c.  10,  pi*  32,  33 ;  Sey-^ 
mour*8  case,  10  Rep.  95),  which  have  not  the  effect 
of  devesting  estates  in  remainder  or  reversion,  it 
would  not  have  effected  a  forfeiture ;  nor,  it  seems, 
will  even  a  feoffment  have  that  operation  for  the 
future,  the  recent  statute  8  &  9  Vict.  c.  106,  s.  6, 
enacting  that  a  feoffment  made  after  the  first  day  of 
October,  1845,  will  not  haye  any  tortious  operation^ 
the  cause  of  forfeiture  altogether  ceases  as  far  as 
concerns  future  feoffments  ;  but  as  the  Act  is  only 
prospective,  feoffments  made  previously  will  still 
retain  their  tortious  property* 


f. 
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How  far  temmt  fir  life  wut^  be  reetramed  from 
aUemUmff  hie  eeiate, — fL  tenant  for  life  may  be 
reatrained  by  ezpren  condition  from  alifsnating  bis 
estate  in  tbo  lands  eitber  dnring  tbe  wbole  or  any 
part  of  bis  term :  and  notwithstanding  tbat  a  dis* 
tinction  seems  formerty  to  bare  been  taken  between 
a  lease  made  to  a  num  and  bis  assigns^  and  wbere 
tbe  word  asogn  was  omitted,  and  that  in  tbe  former 
case  be  could  not  be  restrained  firom  alienating  his 
estate,  though  in  the  latter  be  might,  that  distinc- 
tion has  been  long  exploded,  and  the  doctrine  aboTC 
laid  down  fully  established.  (Hob.  170 ;  1  Ins. 
204,  a,  223,  h.)  But  s  tenant  in  tail  cannot,  as  I 
hsTe  already  shewn,  be  restramed  by  any  condition 
from  barring  his  estate  tail;  neither  can  a  pro- 
tector of  a  settlement,  though  he  may  chance  also 
to  be  a  tenant  for  life  under  the  settiement,  be 
restrained  from  giving  or  withholding  his  consent 
to  dispositions  made  in  pursuance  of  the  Fme  and 
Recovery  Substitution  Act. 

Tenant  by  the  ewriety. — ^A  tenant  by  the  curtesy 
is  a  tenant  for  his  own  life ;  and,  consequentiy,  the 
rules  above  laid  down,  with  respect  to  assurances  by 
ordinary  tenants  for  life,  are  also  applicable  to  him. 
(Cm.  Dig.  tit.  57»  c.  5  ;  2  Ins.  309.)  In  one  re- 
spect, however,  it  seems  that  a  tenant  by  the  cur-* 
tesy  has  a  more  extensive  power  of  disposition  than 
an  ordinary  tenant  for  life.  The  former  takes  by 
operation  of  law,  and  not  by  way  of  conveyance ; 
consequentiy  his  estate  is  not  burdened  with  any 
restrictions  against  alienation,  as  we  have  just  before 
seen  that  of  the  tenant  for  life  may  be  subjected  to^ 
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7.  ThumU  jmr  mOre  Fte» 
TwuaatBpur  autre  Me,  unleM  rartricted  by  loine 
oproM  conditiaB,  may  alienate  tlieir  estates  and 
pass  an  iirtarest  commensurate  wiUi  the  lives  of  the 
emJMit  que  vie,  or  for  any  lesser  interest,  so  tliat  it 
does  not  exceed  that  duration.  Tenante  pur  autre 
vie  are  also  liable  to  forfeit  their  estetes  in  like 
manner  as  tenante  for  life,  by  attempting  to  dispose 
of  them  by  a  tortious  mode  of  conveyance ;  but  as 
all  tortious  modes  of  oouTeyanoe  seem  now  to  be 
done  away  witii  (3  &  4  Wm.  4,  c.  74,  s.  2 ;  8  &  9^ 
y\t^,  c.  106,  B.  6),  it  appears  as  a  necessary  con* 
sequence  that  no  mode  of  conveyance,  made  by  a 
tenant  for  lifb  or  tenant  pur  autre  vie,  can,  for  the 
time  to  come,  or,  more  correctly  speaking,  subse- 
quentiy  to  the  1st  of  October,  1845,  operate  as  a 
forfeiture  of  his  estate.  The  grantee  of  a  tenant 
for  life  becomes,  as  a  matter  of  course,  tenant  put 
autre  vie;  but  if  he  reconvey  the  estate  to  his 
grantor,  the  latter  will  again  become  tenant  for 
life,  the  estote  pur  autre  vie  bong  the  lesser,  merg- 
ing in  the  estete  for  life,  which  is  tiie  greater  estete ; 
as  it  also  will  where  lands  are  limited  to  one  person 
for  the  life  of  another,  with  remainder  to  himself 
for  his  own  life :  the  latter,  in  the  eye  of  the  law, 
befaig  considered  as  the  greater  estete. 

Tenante  m  dowcr.-^Tenante  in  dower  were  snbjdot 
to  tiie  same  restrictions  respecting  alienation  as 
other  tenante  for  life.  But  where  a  doweress  aliened 
by  feoffment,  and  the  feoffSse  died  seised,  whereby 
the  entry  of  the  person  in  reversion  was  token  away, 
he  could  have  had  no  writ  of  entry  ad  eommunem 
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li!^Mi»  until  after  tiw  deeetM  of  the  tenant  in  dofPtr; 
and  then  the  warranty,  whieh  was  at  tiiat  tine 
nsoaHy  inserted  in  all  deeds,  barred  the  rcrersioner 
if  he  wss  heir  to  tlie  doweress.  To  remedy  this 
evn,  tt  was  profided  bj  the  statate  of  Gkraeester  (6 
Ed.  1,  c.  7)f  that  npon  ths  alienation  in  lee,  or 
flnr  lile  of  a  tenant  in  dower,  she  should  forfeit  her 
estate,  and  that  the  heir  should  have  a  writ,  In  osm 
jwtNPtfo,  in  her  lifetime.  By  the  statute  11  Hen. 
7,  c.  20,  also,  and  32  Hen.  8,  c  36,  no  feotboent, 
fine,  recovery,  or  warranty  by  a  tenant  in  dower 
will  take  away  the  right  of  entry  in  the  heir  or  rs* 
Tersioner,  but  ihall  be  a  forfeitnn  of  her  estate;  so 
that  even  previously  to  tte  Act  of  3  &  4  Wm.  4,  o. 
27,  s.  39»  Hw  heir  might  haye  entered  npon  ths 
lands,  or  hsTS  brought  his  action  of  ^eetment  for 
the  recovery  of  them ;  but  it  would  have  been  no 
Ibrfeiture  of  her  estate,  unlees  ihe  had  conveyed  by 
some  tortious  mods  of  eonveysnce,  whieh  it  leems 
she  is  now  no  longer  able  to  do.  (3  &  4  Wm.  4, 
0.  74,  s.  2;  8  &  9  Vict.  c.  106,  s.  4.) 

8.  Taumti  for  Year$, 
A  tenant  for  years,  unlets  prohibited  by  the  ex* 
preM  terms  of  his  lease,  may  asiign  over  his  term 
or  grant  an  underlease  (Cm.  Dig.  tit.  8,  ch.  2, 
pi.  45) ;  but  this  power  of  alienation  may  be  re- 
stricted by  the  lease  (Hob.  107 ;  1  Ins.  204,  a, 
2236) ;  which  restriction  will  be  equsUy  bhid% 
upon  the  representatives  as  upon  the  leeeee  himself. 
{Moore*i  case,  Cro.  Ells.  26 ;  Beny  v.  ToMfilon, 
ib.  331 ;  Peruumt*t  case,  3  Rep.  64 ;  Roe  dmm* 
Oregmm  v.  fTorHfOfi,  2  T.  R.  425.)  Yet,  although 
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a  volaUtaiy  assignment  by  a  lessee  or  his  represent 
tativesy  where  there  is  a  restriction  against  assign^ 
ment,  will  be  a  forfeiture  of  the  lease,  it  will  be 
otherwise  where  the  assignment  is  made  by  opera-^ 
tion  of  law,  as  where  the  lease  is  taken  in  execntionr 
and  sold  in  pursuance  of  it  (Doe  dem.  MUchirutm 
r.  Carter,  8  T.  R.  57),  unless  it  be  fraudulently 
and  collusiyely  done  by  the  lessee,  in  order  by  such 
means  to  erade  the  condition.  As,  for  example,  if 
the  lessee  were  to  give  a  warrant  of  attorney  to  con-> 
fess  a  judgment  to  a  creditor,  for  the  express  pur« 
pose  of  enabling  such  creditor  to  take  the  lease  in 
execution  under  the  judgment,  which  would  be 
construed  as  such  an  act  of  fraud  upon  the  lessor, 
that  the  latter  would  be  enabled  to  recover  the  pre- 
mises from  a  purchaser  under  the  sheriff's  sale* 
(Doe  T.  Cktrter,  8  T.  R.  300.)  In  the  case  of  a 
lessee  who  is,  by  the  terms  of  his  lease,  prohibited 
from  assigning,  becoming  bankrupt,  the  prohi<< 
bition  will  be  discharged,  and  his  assignees  may  sell 
and  assign  his  interest,  without  incurring  a  for-t 
feiture  (6  Geo.  4,  c.  16,  s.  75  ;  Doe  dem,  Cheere  v. 
Smith,  1  Marsh,  359  \  5  Taunt.  795  $  2  Rose,  280  ; 
Doe  dem,  Mitchinson  t.  Carter,  8  T.  R,  300 ; 
Lloyd  V*  CrUpe,  5  Taunt.  249 ;  Holland  v.  Wore-, 
ley,  \  Camb.  N.  P.  C.  20),  unless  such  interest  is» 
and  ad  it  undoubtedly  may  be,  made  determinable 
pn  the  lessee's  becoming  a  bankrupt,  and  the  lessor 
enabled,  on  the  occurrence  of  that  event,  to  enter 
npon  the  demised  premises,  as  if  for  a  forfeiture. 
(Boe  y.  Galliere,  2  T,  R.  .133  ;  Brandon  t.  Robin^ 
9on,  18  Yes.  429.) 
Conditions  in  restraint  qf  amgnment  not  /a« 
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wmred, — Conditioni  to  restrain  a  letaee  from  as- 
signing are  not  fsTonred ;  therefore,  a  condition  of 
this  kind  will  not  prednde  the  lessee  from  under- 
letting-  the  property.  (Cnuoe  pnd  Blenc9W9  v. 
Bugby,  3  Wils.  Rep.  234  ;  2  Blackst.  766.)  And 
conditions  of  this  kind  affect  the  original  lessor  and 
his  personal  representatiTcs  only,  and  do  not  extend 
to  his  assignees ;  conseqnentiy,  if  the  lessee  assigns  the 
term  with  his  lessor's  assent  and  license,  such  assignge 
may  assign  the  term  to  any  other  person,  witiurat 
any  farther  assent  on  the  part  of  the  lessor.  (Jhan^ 
por*i  case,  4  Rep.  119,  b.)  So  a  demise  to  A,  B, 
and  C,  with  a  like  condition,  if  the  license  to  alien  be 
granted  to  A  only,  and  A  aliens  accordingly,  the  con- 
dition will  thereby  be  determined  with  respect  to  B 
and  C  also.  {Leediv.  Cromptony  dted  4  Rep.  120, 
a;  1  Roll.  Abr.  472,  6.  pi.  7 ;  Taylor  r,  8hum,  1 
B.  &  P.  21 ;  Steph.  N.P.  1124  ;  Selw.  N.  P.  480, 
9th  edit.)  And  where  the  condition  is  that  the  lessee 
ihall  not  alien  any  part  of  the  land  without  the  lessor's 
consent,  and  the  lessor  afterwards  consents  to  his 
alienating  a  part,  the  condition  will  thereby  become 
discharged  as  to  the  residue,  (4  Rep.  120,  a.)  There 
is  however  one  species  of  assignment  by  license  of 
a  lessor  which  will  not  discharge  the  condition,  and 
which  we  must  be  careful  not  to  lose  sight  of; 
which  is,  where  there  is  an  exception  out  of  the 
usual  restriction  to  alienate,  in  fitvour  of  an  assign- 
ment by  will,  and  the  lessor  assigns  by  will  accord- 
ingly, and  after  the  lessee's  death  his  executors 
make  another  assignment,  and  not  by  will,  in  which 
lease,  it  seems,  the  last  assignment  will  be  iuTslid. 
{lAoyd  T.  Critpf  5  Taunt.  249.)    And  altiioogh  a 
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oonditioD  not  to  tMigii  without  lioenae  will  not 
affect  an  onderleaie,  yet  a  leasee  may  be  reatricted 
aa  well  from  underletting  aa  from  aaaigmng,  if  a 
proviao  to  that  effect  be  inaerted  in  the  lease.  And 
a  Qonrt  of  equity  will  not  relieve  against  a  for* 
feitnre  ooeaaioned  by  a  breach  of  covenant  agalnat 
aiiignmg  or  underletting  without  the  oonaent  of  the 
lesaor.  (Dainef  t.  Morettm,  2  Cha.  Caa.  127 ; 
2  Cru.  Dig.  tit.  13,  ch.  1,  a.  52  ;  1  Mad.  Pract. 
40,  2nd  edit. ;  Selw.  N.F.  481,  9th  edit. ;  HiU  v. 
Barclay  f  18  Vea.  63 ;  Loval  {Lord)  v.  Banaiagk 
itord),  3  Vea.  &  Bea.  31 ;  Rob  v.  Harrwm,  7  T. 
R,  245 ;  Boe  dem.  HoUand  t.  Wmhy,  1  Campb. 
N.P.C.  20.)  There  ia,  however,  a  diatinction  be- 
tween  those  cases  where  the  lease  contains  a  condi- 
tion for  avoiding  the  lease  in  cases  of  alienation,  and 
where  the  lessee  merely  enters  mto  a  covenant 
agahiat  so  doing ;  for  it  is  only  in  ^  former  case 
thai  the  leaae  will  be  forfeited  by  the  alienation.  In 
the  latter  the  lessor's  only  remedy  is  by  an  action 
lot  damagea  for  the  breach  of  covenant.  (Paml  v. 
Mw9B,  8  B.  &  C.  488 :  see  also  Whiekeot  v.  Fur, 
Cro.  Jac.  398 ;  Fox  v.  Swam,  Stylea,  483 ;  2  Cru. 
Dig.  tit.  13,  ch.  1,  pi.  40,  41.)  But  if  a  leasee  for 
years  attempts,  by  a  tortUnu  mode  of  conveyance, 
to  create  a  larger  eatate  than  by  law  he  ia  entitled 
to  do,  and  thereby  deveata  the  eatatea  in  remaindet 
or  reveraion,  it  will  operate  aa  a  forfeiture  of  hia 
own  estate  in  the  premiaea.  (Dy.  362,  366 ;  1 
Ina.  251 ;  Cro.  Eliz.  332.)  But  where  a  kaaa 
may  be  avoided  for  breach  of  a  oonditi<m,  if  the 
lesaor  accept  rent  due  afterwarda,  or  diatrain  for 
the  aame,  after  notice  of  the  cause  of  forfuture,  it 
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wUl  restore  tlMTiUdity  of  the  leMe.  (Cro.  Dig*  til. 
la,  Gh.  1,  pi.  52;  Selw.  N.P.  481,  9th  edit.;  Gooii. 
right  dem.  WuUer  ▼.  Jkandi,  Cow.  804 ;  WkUkcot 
T.  J^,  Cro.  Jae.  398.)  But  it  wovld  be  other- 
wife  if  the  ksior,  at  the  time  he  reoeiTed  the  realr 
or  distrsined  for  the  ssme,  was  ignws&t  of  soy 
cause  of  forfeiture  hsTing  been  immrred.  {Rotdmm^ 
Gr9gmm  ▼.  Harrisom,  2  T.  B.  425.) 

9.  Copyholden  and  TenanU  qf  Cfuttomarg  Stiaie§» 
A  oc^yholder,  although  he  formerly  held  his  tsii»- 
menta  merely  at  the  will  of  the  lord,  has  now  esti« 
blished  his  right  so  firmly,  thai  as  hmg  as  he  oooti* 
nnes  to  render  the  senrioes  and  obserrei  theowtooM 
of  the  manor,  he  can  neither  be  tamed  oat  of  his 
possessions  (Wat.  Cop.  52,  93;  WiiUmni  t.  Xms. 
dak,  3  Yes.  572),  nor  prednded  from  transferring 
his  estate  and  interest  in  the  oopyhold  premises. 
Bnt  notwithstanding  this  cxtensiTe  power  of  sliena* 
tion,  a  copyholder,  in  the  absenoe  of  an  express  cos- 
torn,  cannot,  without  the  license  sad  authority  of 
the  lord,  make  a  lease  for  more  than  a  single  year 
(4  Rep.  26,  a  ;  Bolstr.  190  ;  Jaekmam  t.  Hodd** 
9ion,  Cio.  Elis.  35;  Bati  t.  Hording,  ib.498; 
Moore,  393 ;  Maiktw  y.  WhmUm,  6  Yin.  Abr. 
119)  eren  by  parol  {Saat  t.  Harding,  tuprh;  Wat. 
Cop.  327) }  nor  eren  for  one  year,  if  it  be  to  com- 
mence infiUwro  (ti.) ;  and  shoold  he  presvme  so  to 
do,  he  will  thereby  inoor  a  fMMtnre  ^  \iM  estate ; 
as  he  will  even  where  he  has  a  license,  if  he  esuseds 
it,  and  grants  a  longer  term  then  by  the  terms  of 
Boch  license  he  is  empowered  to  do.  (/odtosii  t. 
iVeo^,  Cro.  £lis.  395.)  Where,  howerer,  thsfe  Is  a 
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dutom  in  the  manor  for  copyholder  to  grant  leases't 
a  term  granted  in  pursuance  of  the  custom  would 
be  good,  and  of  course  no  forfdture.  (Vin.  Abr« 
118 ;  Cru.  Dig.  tit.  10,  ch.  5,  pi.  8.)  And  if  a  lease 
be  made  with  the  lord's  license,  no  matter  bow  long 
the  term,  it  will  be  effectual ;  nor  can  any  forfeiture 
accrue  thereby  (6  Vin.  Abr,  217) ;  and  the  lessee  in 
such  case  may  assign  his  term,  or  make  an  under- 
lease, without  any  new  license  being  requisite  for 
that  purpose ;  the  interest  of  the  lord  during  the 
continuance  of  such  term  having  been  already  dis- 
charged by  the  license.  (Turner  v.  Hodges f  Hutt. 
102.)  In  order  also  that  a  copyholder's  lease  may 
operate  as  a  forfeiture,  a  common  law  interest  must 
pass ;  consequently,  a  mere  ooTcnant  or  an  agrees 
ment  for  a  lease  will  not  have  that  effect.  (Gilb, 
233  ;  Bieharde  v.  Ceely,  3  Keb.  638  ;  Wat.  Cop. 
328 ;  Hamlen  y.  HanOen,  1  Bulstr.  190 ;  Doe  v« 
C/are,  2  T.  R.  739  $  Doe  y.  Morris,  2  Taunt.  52 ; 
Doe  y.  jAtfkin,  4  East,  221  $  Dem  y.  Cartwright, 
ib.  29.)  Upon  the  same  principle,  therefore,  a 
feoffment  without  liyery,  or  a  bargain  and  sale 
without  enrolment,  whereby  the  copyholder  pro- 
fesses to  conyey  a  freehold  interest,  will  not  effect  a 
forfeiture  of  his  estate  (Bast  v.  Harding,  Cro. 
Eliz.  498 ;  Co.  Litt.  59,  a,  N.  (3) ;  Wat.  Cop. 
327 ;  Godb.  369 ;  Gilb.  255)  ;  because,  from  the 
imperfection  of  those  assurances,  they  were  incapa* 
ble  of  passing  a  common  law  interest ;  yet  in  order 
to  work  a  forfeiture,  it  is  not  requisite  that  the  con- 
yeyance  should  be  made  by  what  in  conyeyances  of 
freehold  property  is  considered  a  tortious  mode  of 
assurance,  for  if  it  be  made  by  such  an  instrument 
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ai  ii  capable  of  passiiig  any  common  law  intereit  in 
freehold  property,  it  will  be  raflicient  (lit.  ••  34  ; 
Cm.  Dig.  tit.  X.  eh.  5,  pi.  5) ;  the  ground  of  which 
if,  that  a  copyholder  being  but  a  tenant  at  will,  socb 
an  act  of  alienation  wonld  be  treated  as  a  determi- 
nation of  his  will.  Bat  a  bargain  and  sale,  although 
enrolled,  will  not  produce  this  consequence ;  because 
a  bargain  and  sale  only  passes  an  use  till  the  statute 
operating  upon  such  use  transfers  the  possession : 
and  as  a  copyholder  is  incapable  of  being  seiMd  to 
an  use,  the  statute  cannot  attach ;  the  consequence  of 
which  is,  that,  no  estate  paasing,  there  can  be  no 
forfeiture.  (Wat.  Cop.  328.)  And  it  also  seems 
that  a  surrender  by  a  copyholder  for  life,  to  the  use 
of  another  in  fee,  will  be  no  forfeiture  {Oldcoti  y. 
Leveil,  Moore,  753 ;  Wat.  Cop.  328 ;  BuUock  ▼. 
Diblay,  4  Rep.  a) ;  as  a  surrender  is  incapable  of 
passing  more  than  the  party  making  it  can  lawfully 
transfer ;  and  even  if  such  a  surrender  could  pass 
the  fee,  it  would  be  no  more  than  the  fee  of  the 
copyhold  interest,  and  not  an  estate  at  common  law; 
which,  as  I  have  before  remarked,  is  essential  to 
work  a  forfeiture ;  besides,  where  a  surrender  is 
made,  it  must  be  done  with  the  privity  of  the  lord, 
or,  which  is  the  same  thing,  of  his  steward  ;  and  if 
the  lord  accept  the  surrender  in  fee  from  the  copy- 
holder for  life,  and  admit  the  appointee  accordingly, 
it  will  be  nothing  more  nor  less  than  his  own  act. 
(Wat.  Cop.  329.) 

Relirfin  egyiiy, — Relief  is  sometimes  afforded 
by  a  Court  of  Equity  where  a  copyholder  has  inad- 
vertently incurred  a  forfeiture  (1  Mad.  Prac.  44, 
2nd  edit.) ;  but  this  has  rarely,  if  ever,  been  done 
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when  the  lek  4 

and  ▼oluitwj 

been  incurred  by  tke  copj/hMa^s  hania^  vumwzjul 

a  eommon  lew  otite  (Sirr  H.  Pmtkjf  ▼.  Hmktpf 

Somenet,  1  Str.  447  ;  Pre.  Oia.  574).  or  a  leaM 

wit]io«tlieeoae,rdief  has  been  ahrajaRfaaed.   (A. 

td. ;  lee  also  1  Mad.  Pkac  44.) 

Gtqiyilo&i^,  UmamU  »  <a(/.---Witfa  respect  to 
oop  jhokien  who  are  tcnantB  in  tail,  the  mool  wtnal 
mode  bj  iHndi  thej  baned  the  entaiL  vaa  by 
suffering  a  reeoterj  in  the  hud's  oonrt;  bnt  in 
SQBie  manora  tiiere  was  a  custom  to  bar  them  by 
a  mere  surrender,  whilst  in  others  it  was  optional 
to  adopt  either  a  reoorcry  or  a  soirendar  for  that 
purpose ;  eidier  mode  of  assoFuioe  producing  pre- 
cisely the  ssme  result.  The  late  statnte  of  the  1 
Wm.  4,  c.  65,  which  re-enacts  the  statnte  47  Geo. 
3,  c.  8,  s.  2,  sod  estends  to  lands  in  ancient  de- 
memes,  as  well  as  to  copyholds,  empowered  all 
persons  not  benig  under  ooTertnre,  and  erery  y^nne 
eweri  also  (provided  she  was  solely  examined  by 
the  lord  or  steward  of  the  manor),  to  qipoint  an 
attorney  for  the  purpose  of  surrendering  the  lands, 
in  order  to  constitute  a  tenant  to  die  plaint,  for 
suffering  a  recovery  in  the  lord's  coort.  These 
Acts  hare  been  since  repesled  by  the  Fine  and  Be- 
covery  Substitution  Act  (3  &  4  Wm.  4,  c.  74),  by 
which  last-mentioned  Act  the  barring  of  estafeea 
tail  in  copyholds  must  for  the  future  be  gorerned ; 
which,  in  the  case  of  l^al  estates,  must  be  effiected 
by  surrender;  and,  where  the  estate  is  merely 
equitable,  either  by  surrender  or  by  deed.  (Sec 
50.)    And  where  the  consent  of  a  protector  is  ne- 
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oefsary,  the  deed  by  which  he  eonfente  miut  be 
produced  to  the  lord  or  his  steward  et  or  before  the 
surrender,  which  the  lord  or  steward  most  indorse, 
and  enter  the  deed  and  indorsement  on  the  rolls  ; 
and  the  indorsement  is  to  be  evidence  of  the  pro- 
doction ;  and  the  lord  or  steward  is  to  indorse  npon 
the  deed  a  memorandum  of  such  entry.  (Sec.  52.) 
In  case  the  protector  does  not  oonsent  by  deed,  his 
consent  must  then  be  given  to  the  person  taking  the 
surrender;  and  if  the  surrender  be  out  of  court, 
the  consent  should  be  stated  in  the  memorandum  of 
the  surrender,  and  the  memorandum  signed  by  the 
protector ;  which,  when  entered  on  the  rolls,  will 
be  evidence  both  of  the  oonsent  and  surrender ;  but 
if  the  surrender  be  in  court,  the  surrender  must  be 
entered  on  the  rolls,  and  a  statement  of  the  consent; 
which  entry,  or  a  copy,  is  to  be  available  as  evi- 
dence, as  any  other  entry  on  the  court  rolls,  or  a 
copy  thereof.  (Sec.  52.)  An  equitable  tenant  in 
tail  may  dispose  of  his  copyhold  estate,  by  a  deed, 
to  be  entered  on  the  rolls ;  and,  if  the  protector 
consent,  by  a  separate  deed,  the  latter  must  be 
executed  either  previously  to  or  simultaneously 
with  the  disposition,  and  entered  on  the  rolls  by  the 
lord  or  his  steward,  who  must  indorse  on  the  deeds 
a  memorandum  of  them ;  and  unless  the  deed  be 
so  entered  it  will  be  void  as  against  a  subsequent 
purchaser  for  valuable  consideration.  (Sec.  53.) 
But  neither  disposition  will  require  enrolment, 
otherwise  than  by  entry  on  the  court  rolls. 

10.  Bankrupts  and  their  Assignees, 

As  the  law  formerly  stood,  under  the  stetute  13 
m2 
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Eliz.  c.  7,  a  trader,  from  the  moment  of  his  com- 
mitting an  act  of  bankruptcy,  was  deprived  of  all 
power  of  disposing  of  his  property,  so  that  all 
alienations  or  dispositions  made  by  him  aftec  that  time 
were  absolutely  noU  and  void  (Henley's  Bankrupt 
Laws,  258,  3rd  edit.);  and  this  whether  the  pur- 
chaser  was  or  was  not  cognizant  of  the  act  of  bank- 
ruptcy. By  a  subsequent  enactment,  however  (21 
Jac.  1,  c.  15,  s.  1),  no  purchaser  for  a  vahu^le 
consideration  was  to  be  impeached  unless  a  com- 
mission issued  within  five  years  after  the  act  of 
bankruptcy.  By  a  still  more  recent  enactment 
(46  Geo.  3,  c.  135),  all  bond  fide  conveyances  and 
transactions  with  any  bankrupt,  more  than  two 
years  before  the  date  of  his  commission,  were  ren- 
dered valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy, unless  the  party  purchasing  had  notice  of 
it.  And  by  the  still  more  recent  Act,  6  €reo«  4,  c. 
16,  s.  81,  all  conveyances  by,  and  all  contracts 
with,  any  bankrupt,  bond  fide  made  and  entered 
into  more  than  two  calendar  months  before  the 
issuing  of  the  commission,  are  rendered  valid,  not- 
withstanding any  prior  act  of  bankruptcy,  if  the 
person  dealing  with  the  bankrupt  had  not  at  the 
time  of  such  dealing  notice  of  any  prior  act  of 
bankruptcy.  And  even  if  the  purchaser  had  such 
notice,  provided  he  were  a  bond  fide  one,  and  for  a 
valuable  consideration,  the  sale  will  not  be  im- 
peached by  reason  thereof,  unless  a  commission  or 
fiat  shall  be  sued  out  against  the  bankrupt  within 
twelve  months  after  the  act  of  bankruptcy,  instead  of 
the  five  years,  as  the  law  stood  previously.  (Sec.  86.) 
And  under  the  recent  Act  2  Vict.  c.  4,  s.  12,  all 
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bond  fide  cooTejranoes  by  a  bankrupt,  previout  to 
issiiiDg  a  fiat  againit  him,  are  rendered  Yalid,  not- 
withatanding  a  prior  act  of  bankruptcy,  unless  the 
purchaser  has  notice  of  it.  Nor  will  a  purchaser 
be  affected  by  such  notice,  unless  a  fiat  be  sued  out 
witiiin  twelre  calendar  months  after  the  act  of  bank^ 
mptcy ;  and  all  contracts  entered  into  with  any 
bankrupt  before  the  issuing  of  the  fiat  are  ren- 
dered Talidy  unless  in  the  case  of  a  fraudulent 


Property  of  hanhrupit  how  vetted  in  hit  attig* 
neet. — As  the  law  formerly  stood,  the  estate  of  the 
bankrupt  did  not  become  Tested  in  his  assignees 
until  it  had  been  duly  assigned  to  them  by  the  com- 
missioners (stat.  20  Jac.  1,  c.  19),  in  which  as- 
signment the  provisional  assignee  or  assignees  (if 
any  had  been  chosen)  must  have  joined ;  and  until 
such  assignment  was  made,  the  property  was  not 
transferred  out  of  the  bankrupt  (Ex  parte  Proud' 
foot,  1  Atk.  253  ;  Jacobton  ▼.  Williamt,  I  P.  Wms. 
385,  386) ;  but  now,  under  the  late  Act,  1  &  2 
Wm.  4,  c.  56,  ss.  25,  26,  all  the  real  estate  of  the 
bankrupt  vests  in  his  assignees  by  virtue  of  their 
appointment,  without  any  deed  of  conveyance  what- 
ever. And  it  is  the  duty  of  the  assignees  to  sell  the 
property  at  the  earliest  convenient  opportunity; 
nor  ought  they  to  delay  the  sale  upon  the  probability 
of  the  property  fetching  a  higher  price  at  some  future 
period  (Ejp  parte  Ooring,  1  Yes.  168 ;  see  also  6 
ib.  622 ;  Henley's  Bankrupt  Law,  215,  3rd  edit. ; 
Ex  parte  Montgomery,  16.  &  J.  338)  ;  and  the 
Court  will  reluctantly  interfere  to  stay  a  sale  upon 
an  application  from  the  assignee  for  that  purpose ; 
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■nd  the  proTisional  assignee  is  now  expressly  pro* 
hibited  finom  all  control  over  this  subject. 

Power  of  9aie  m  atHgmen. — -Hie  assignees  may 
sen  by  private  contract;  but  for  all  thu  they  dioald 
be  caations  of  so  doing  without  the  consent  of  the 
creditors ;  for  if  it  were  to  be  shewn,  upon  a  oom<* 
pbint  made  by  the  latter,  that  more  money  might 
hate  been  made  of  the  property  by  a  public  sale,  it 
would  be  a  drcomstance  of  evidence  against  the 
assignees  not  to  be  disregarded.  {Ex  parte  Dm- 
mm,  2  Rose,  66 ;  MaaAame  t.  Gibb,  1  C.  &  P. 
149;  Henley's  Bankmpt  Law,  216,  3rd  edit.) 
And  where  the  property  is  sold  by  pnblic  anction, 
no  assignee  should  bay  in  any  of  the  lots  without 
the  knowledge  and  approbation  of  the  creditors ;  as 
in  that  case,  should  any  loss  be  incurred  upon  a  resale 
of  any  of  the  lots  so  bought  hi,  he  will  be  charged 
with  the  loss  on  the  lot  undersold,  notwithstanding 
there  may  be  a  gain  upon  the  resale  of  the  other  lots 
sufficient  to  make  a  balance  in  favour  of  the  bank- 
rupt's  estate.  (£r  parte  Lewie,  1  G.  &  J.  69 ;  Bs 
parte  Buxton,  ib.  355.) 

Ajuigneee  bound  to  produce  a  good  ^<^.-*-In 
Pope  V.  aimpeon  (5  Yes.  145),  Lord  Rosslyn  ex- 
pressed an  opinion  (which  seenu  wholly  uncalled 
for  by  the  circumstances  of  the  case)  that  where 
parties  purchased  of  assignees,  they  had  no  right  to 
expect  more  than  that  the  assignees  should  deliver 
over  such  a  title  as  the  bankrupt  had;  but  this 
dictum,  which  is  at  utter  variance  with  former  de- 
cisions upon  the  subject  {Orlebarr,Fletcker,  1  ?• 
Wms.  737;  Spurrier  ▼.  Haneoek,  4  Yes.  667; 
Henl.  Bkt.  Law,  218, 3rd  edit. ;  1  Mad.  Pract.  438, 
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2nd  edit.),  has  not  since  been  adhered  to.  Its 
oorrectness  was  indeed  repeatedly  denied  by  Lord 
Eldon  (see  White  r.  Foijambe,  11  Yes.  337; 
McDonald  t.  Hantom,  12  Yes.  277 ;  see  also  18 
Yes.  512)i  who«dd  expressly  that  he  never  knew 
the  principle  adopted  by  Lord  Rosslyn  in  Pope  t. 
JSmpeon.  **  Previoiisly  to  that  decision,"  observed 
his  lordship,  **  I  always  said,  and  I  say  now,  that 
if  assignees  of  a  bankrupt  agree  to  sell,  they  agree 
to  seU  with  a  good  title''  (11  Yes.  343)  ;  and  it  has 
since  been  finally  determined  that  assignees  of  bank- 
rupts stand  in  precisely  the  same  situation  as  other 
-  vendors  of  real  property  {McDonald  ▼.  Hantom, 
supra)  I  consequently,  they  may,  like  ordinary  ven- 
dors, enter  into  stipulations  with  respect  to  the  title 
and  the  evidence  to  be  adduced  in  support  of  it 
{Frome  v.  Wright j  4  Mad.  364) ;  and  this  it  is  their 
bounden  duty  to  do,  should  the  droumstancea  of  the 
title  require  it.  They  must  also,  where  the  pro- 
perty is  sold  in  lots,  and  in  fact  in  all  cases  where 
the  title-deeds  are  not  to  be  delivered  over  to  all  the 
purchasers,  take  especial  care  to  provide  against 
furnishing  attested  copies,  or  other  copies  of  deeds 
or  documents  that  cannot  be  handed  over  to  the 
purchaser ;  for  unless  protected  by  a  stipulation  of 
this  kind,  assignees  must,  like  all  other  vendors, 
where  the  title-deeds  cannot  be  delivered,  give  at- 
tested copies  of  them  at  the  expense  of  the  estate. 
(£v  parte  Stuart,  2  Rose,  215  ;  Henl.  Bkt.  Law, 
218,  3rd  edit. ;  see  also  ante,  p.  6.) 

JElfeet  of  Fine  and  Recovery  Subetitution  Act 
upon  ettatee  of  bankrupt  tenamte  in  tail, — Before 
the  passing  of  the  Fine  and  Recovery  Substitution 
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Aet  (3  &  4  Wm.  4,  c.  74),  where  a  bankrupt  was 
tenant  in  tail,  the  mode  by  wliich  the  entail  wai 
barred  was  by  the  nsoal  deed  of  bargain  and  aale 
of  the  commiasionera,  which  had  the  lame  effect  aa 
any  rightful  asaorance  by  the  tenant  in  tail  himaelf. 
(1  Com.  Dig.  98,  pi.  34,  35.)  Hence,  if  he  were 
tenant  in  tail  in  ponesaion,  the  bargain  and  sale 
would  have  produced  the  same  effect  as  a  co  nmon 
recovery,  and  have  barred  not  only  the  estate  tail, 
but  also  all  remainders  expectant  thereon.  (1  Prest. 
Abs.  173,  174.)  But  where  the  bankrupt  had  only 
an  estate  tail  in  remainder,  expectant  on  an  estate 
of  freehold  in  some  other  person,  the  com- 
missioners could  only  have  conreyed  a  base 
fee,  producing  the  like  effect  that  a  fine  with 
proclamation  by  the  bankrupt  himself  would 
have  done;  because,  not  having  an  estate  of 
freehold,  he  was  unable  to  suffer  a  recovery.  {Pye 
y.  DanbuZf  3  Bro.  C.  C.  595  ;  JertfU  r.  TOyhwr^ 
3  Bam.  &  Aid.  557 ;  see  also  1  Com.  Dig.  98,  pi, 
35 ;  Henl.  Bkt.  Law,  228,  3rd  edit.)  Upon  this 
doctrine  a  doubt  arose  whether^  at  a  future  period 
(when  the  bankrupt  or  his  issue,  who  but  for  the 
bankruptcy  would  have  been  aeised  in  tail  in  pos- 
session, and  so  qualified  to  suffer  a  recovery),  the 
commissioners  could,  by  a  subsequent  bargain  and 
sale,  produce  the  effect  of  a  recovery,  and,  thus 
barring  the  remainder,  enlarge  the  previous  base 
fee  into  an  absolute  estate  in  fee-simple :  a  point 
so  exceedingly  doubtful,  that  it  became  the  usual 
practice  to  require  a  common  recovery,  either  from 
the  bankrupt  himself,  or  from  his  issue  in  case  of 
his  death  (1  Prest.  Abs.  174);  but  now,  under  the 
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56th  section  of  the  Fhie  and  ReooTery  Snbititatioa 
Act,  a  dUpontion  hy  the  oommianonen  will  have 
the  same  effect  as  a  recoTerj  by  the  bankrupt  and  his 
issue  under  the  same  circamstances ;  that  statute 
empowering  the  commissioners  to  dispose  of  the 
estate  just  in  the  same  manner  as  the  bankmpt 
himself  could  have  done ;  and  also,  by  a  subsequent 
disposition,  to  enlarge  the  base  fee  into  afecosimple, 
absolute  in  all  cases,  where  the  bankrupt  himself  or 
his  issue  could  have  done  so ;  the  statute  placing 
the  commissioner,  as  to  any  power  of  alienation, 
in  precisely  the  same  situation  as  the  bankrupt  him* 
self  would  have  occupied.  In  like  manner,  also, 
is  his  power  of  disposition  restricted ;  consequently, 
if  there  be  a  protector  to  the  settlement,  as  the 
latter  gives  or  withholds  his  consent,  to  that  extent 
is  the  commissioner  enabled'  to  bar  the  entail. 
(Sec.  38,  and  see  ante,)  And  where,  for  want  of 
such  consent,  the  commissioner  is  only  enabled  to 
pass  a  base  fee,  and  there  should  afterwards,  during 
the  continuance  of  the  base  fee,  cease  to  be  a  pro- 
tector, the  base  fee  will  become  enlarged  into  a  fee- 
simple  absolute.  (Sees.  60,  61.) 

Power  qf  eommueionere  qf  bankrupts  to  confirm 
voidable  estates* — ^The  commissioner  is  also  em- 
powered, accordingly  as  the  protector  gives  or 
withholds  his  consent,  to  confirm  a  voidable  estate  in 
favour  of  a  purchaser  (sec.  62)  ;  and  where  there 
ceases  to  be  a  protector  during  the  continuance  of  a 
base  fee,  where  that  only  passes  it  will  become 
enlarged  into  a  fee-simple  absolute ;  but  it  is  by 
the  same  clause  also  provided,  **  that  if  the  disposi- 
tion made  by  such  commissioner  as  aforesaid  shall 
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be  mftde  to  a  purchaser  for  Tahiable  consideration, 
who  shall  not  have  express  notice  of  the  voidable 
ertate,  then  and  in  such  case  the  voidable  estate 
shall  not  be  confirmed  against  snch  purchaser  and 
the  persons  claiming  under  him." 

Aet9  of  bankrupt  how  void  as  again»t  disposi- 
tion  by  eommimoners, — AU  acts  and  deeds  done 
and  executed  bj  the  bankrupt  tenant  in  tail  are 
rendered  void  against  any  disposition  by  the  com- 
missioner under  this  Act  (sec.  63) ;  but,  subject  to 
the  powers  given  to  the  commissioner,  and  to  the 
estate  in  the  assignees,  the  bankrupt  shall  have  the 
same  powers  of  disposition  under  this  Act  as  he 
would  have  had  if  he  had  not  become  bankrupt. 
(lb.  id,) 

Effect  of  disposition  by  commissioners. — ^The 
disposition  of  the  commissioner  shall,  if  the  bank* 
mpt  be  dead,  have  in  the  cases  therein  mentioned 
the  same  operation  as  if  he  were  alive ;  that  is  to  say, 
in  case  at  the  time  of  the  bankrupt's  decease  there 
shall  be  no  protector  of  the  settlement  by  which 
the  estate  tail  of  the  actual  tenant  in  teil,  or  the 
estate  tail  converted  into  a  base  fee,  as  the  case  may 
be,  was  created ;  or  in  case  the  bankrupt  had  been 
an  actual  tenant  in  tail  of  snch  lands,  and  there  shall 
at  the  time  of  the  disposition  be  any  issue  inherit- 
able to  the  estete  tail  of  the  bankrupt  in  such  lands, 
and  either  no  protector  of  the  settlement  by  which 
the  estate  teil  was  created,  or  a  protector  of  such 
settlement,  who,  in  the  manner  required  by  this  Act, 
shall  consent  to  the  disposition,  or  a  protector  of 
such  settlement  who  shall  not  consent  to  the  dispo- 
sition ;  or  in  case  the  bankmpt  had  been  a  tenant 
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in  tail  entitled  to  a  baae  fee  in  taeli  laada,  and  tibere 
shall,  at  the  time  of  tiie  dispoiition»  be  anj  iMue 
who,  if  the  base  fee  had  not  been  created,  would 
have  been  actoal  tenant  in  tail  of  such  lands,  and 
either  no  protector  of  the  settlement  by  which  the 
estate  tail  converted  into  a  base  fee  was  created,  or 
a  protector  of  such  settlement,  who,  in  the  manner 
required  by  tiiis  Act,  shall  consent  to  the  disposition* 
(Sec.  65.) 

DiapontUm  pf  eomrmmtmen^  cjpe^  qfeopykMt 
mutt  be  enrotied  in  CkoHeerp.-^Thit  disposition  of 
the  commissioDer,  except  in  the  case  of  copyholds, 
will  be  Toid,  unless  enrolled  in  Chancery  within  six 
months  after  execution ;  and  all  dispositions  of 
lands  held  by  copy  of  court  roll  must  be  entered  on 
the  court  rolls  of  the  manor  ;  and  if  there  shall  be 
a  protector  who  shall  consent  to  the  dispositton  of 
such  copyholds,  he  shall  giro  his  consent  by  a  dis- 
tinct deed,  which  consent  shall  be  Toid  unless  the 
deed  of  consent  be  executed  by  the  protector,  eitiier 
on  or  at  any  time  before  the  day  on  which  the  deed 
of  disposition  shall  be  executed  by  the  commis- 
sioner ;  and  such  deed  of  consent  shall  be  entered 
on  the  court  rolls ;  and  it  is  imperatiTC  oh  the  lord 
or  steward  to  enter  erery  deed  required  by  this  Act 
to  be  so  entered  on  the  court  rolls  of  the  manor,  and 
to  indorse  on  every  deed  so  entered  a  memorandum 
signed  by  him,  testifying  the  entry  of  the  same  on 
the  court  rolls.    (Sec.  59.) 

11.  CorpwmHotu. 
All  ecclestsstical  and  eleemosynary  corporations 
were  restrained  by  certain  statutes,  passed  in  the 
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reign  of  Qaeen  Elizabeth  (stats.  1  Eliz.  c.  19 ;  13 
Etiz.  c.  10 ;  14  Eliz.  c.  11  and  14  ;  18  Eliz.  c.  11 ; 
and  43  Eliz.  c.  49),  from  every  mode  of  alienation 
except  that  of  leasing ;  and  they  were  placed  under 
very  considerable  restrictions  even  in  the  exercise  of 
this  power.  Incnmbents  of  livings  were,  however, 
enabled,  under  the  statutes  17  Geo.  3,  c.  53,  and  21 
Geo.  3,  c.  66,  to  raise  money,  by  way  of  mortgage, 
for  repairing  or  building  houses ;  and  by  statute  55 
Greo.  3,  c.  147,  incumbents  of  benefices  are  enabled 
to  exchange  parsonage-houses  and  glebe  lands,  with 
the  consent  of  patron  and  ordinary,  for  other  houses 
and  lands,  and  also  to  purchase  lands  to  be  annexed 
to  such  benefices  as  glebeland  thereof,  and  by  mort* 
gage  of  their  tithes,  rents,  and  other  profits,  to  raise 
money  for  such  purchases.  But  previously  to  the  late 
Municipal  Reform  Act  (3  &  4  Wm.  4,  c.  69),  there 
were  no  restrictions  imposed  upon  lay  corporations 
(10  Rep.  30,  b ;  Sid.  162 ;  Colchester ^  Mayor  of,  v. 
Lowion,  1  Yes.  &  Bea.  226, 244),  who  might  have 
alienated  their  lands,  except  for  election  purposes,  as 
freely  as  any  other  class  of  persons ;  but  by  the  94th 
section  of  the  Act  above  alluded  to,  they  are  now 
restraine#from  selling  or  mortgaging  any  real  es- 
tates, or  leasing  them  for  a  longer  term  than  thirty- 
one  years,  and  at  reasonable  rent,  except  in  pur- 
suance of  some  agreement  entered  into  on  or  before 
the  5th  of  June,  1835  ;  but  when  the  coun- 
cil  are  desirous  of  selling,  they  should  represent 
the  case  to  the  Lords  of  the  Treasury,  with  the  ap- 
probation of  three  of  whom  they  may  seU  on  such 
terms  as  such  lords  may  approve  of.  But  the 
council  are  nevertheless  f  till  empowered  to  grant 
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bnlMing-leaiet  for  terms  not  exoeedmg  aerenty 
years,  provided  the  lessee  contract  to  erect  bnildings 
thereon  of  the  yearly  Tslue  of  the  land.  (Sec.  90.) 
If,  howe? er,  snch  corporate  body  be  seised  as  such, 
and  not  as  charitable  tmstees,  of  any  lands  to  which 
an  advowson  or  right  of  presentation  to  a  benefice 
is  appurtenant,  or  of  an  advowson  in  gross,  &c. 
such  adYowson  or  presentation  is  directed  to  be  sold 
under  the  direction  of  the  Ecclesiastical  Commis<- 
sioners ;  the  produce  rested  in  the  public  funds, 
and  the  yearly  interest  carried  to  the  account  of  the 
borough  fund.    (Sec  139.) 

With  respect  to  leases  granted  by  ecclesiastical 
and  eleemosynary  corporations,  it  seems  that,  by  the 
common  law,  they  were,  in  many  oases,  only  binding 
on  the  parties  by  whom  they  were  made,  and  not 
upon  their  successors.  (4  Com.  Dig.  tit.  zxxii.  ch. 
T.  pi.  32.)  And  the  statute  32  Hen.  8,  c.  28, 
made  all  such  leases  for  term  of  years,  or  life,  good 
and  effectual  against  the  lessors  and  their  successors ; 
yet,  by  subsequent  enactments  (1  Elis.  c.  19 ;  13 
EUz.  c.  20  ;  14  Elis.  c.  11 ;  18  Ells.  c.  11 ;  1  Jac. 
c.  3),  all  ecdesiastiGalor  eleemosynary  corporations 
were  restrained  from  alienating  the  land^for  more 
than  the  term  of  twenty-one  years,  or  three  lives ; 
upon  which  leases  the  accustomed  rent,  or  more, 
must  be  yearly  resenred  thereupon.  (2  Blac.  Com. 
321.)  But  notwithstanding  that  the  duration  of 
the  leases  must  not  exceed  three  lives,  or  twenty- 
one  years,  they  may  nevertheless  be  granted  for  a 
more  limited  peyiod.  (1  Jus.  44,  6  ;  4  Com.  Dig. 
tit.  zxzii.  chap.  v.  pi.  40.)  Houses  in  corporation 
or  market  towns  may,  however,  under  the  statute 
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14  Ells.  c.  11,  s.  17y  in  some  instances  be  let  for 
forty  yean;  provided  they  be  not  the  mansion- 
houses  of  the  lessors,  and  hare  not  more  than  ten 
acres  of  ground  beLongping  to  them ;  and  provided 
the  lessee  be  bound  to  keep  them  in  repair ;  and 
they  may  also  be  alienated  in  fee-simple  for  lands  of 
equal  value  in  recompense.  But  when  there  is  an 
old  lease  in  beings  no  concurrent  one  shall  be  made 
unless  the  old  one  shall  expire  within  three  years. 
(2  Blac.  Com.  321.)  And  no  lease,  by  the  equity 
of  the  statute,  shall  be  made  without  impeachment 
of  waste ;  and  all  bonds  and  covenants  tending  to 
fimstrate  the  provisions  of  the  Idth  and  18th  of 
EUs.  are  void.  (Co.  litt.  45 ;  2  Blac.  Com.  321 ; 
4  Com.  Dig.  tit.  zzzii.  ch,  v.  pi.  53.) 

Obiervationa  on  the  eonttruetion  qf  these  rettric- 
the  etatutee. — <*  Concerning  these  restrictive  sta- 
tutes/' Sir  W.  Blackstone  remarks  (2  Bl.  Com. 
321),  "there  are  two  observations  to  be  made. 
First,  they  do  not  by  any  construction  enable  any 
persons  to  make  any  such  leases  as  they  were  by  the 
common  law  disabled  to  make.  Therefore  a  parson 
or  vicar,  though  he  is  restrained  from  making  longer 
leases  than  for  twenty-one  years,  or  three  lives,  even 
with  the  consent  of  the  patron  and  ordinary,  yet  he 
is  not  able  to  make  any  lease  at  all,  so  as  to  bind 
his  successor,  without  such  consent.  Secondly, 
that  though  leases  contrary  to  these  Acts  are  de- 
clared void,  yet  they  are  goodagainst  the  lessor  during 
his  life,  if  he  be  a  sole  corporation ;  and  they  are 
also  good  against  an  aggregate  co0>oration  so  long 
as  the  head  of  it  lives,  who  is  presumed  to  be  the 
most  concerned  in  interest ;  for  the  Act  was  intended 
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for  the  benefit  of  the  sucoessor  onlyr  and  no  omo 
shall  take  advantage  of  his  own  wrong/'  The 
learned  commentator  then  proceeds  to  remark  that 
"  there  is  yet  another  restriction  with  regard  to  col- 
lie leases  by  statute  18  Eliz.  c.  6,  which  directs 
that  one-third  of  the  whole  rent  then  paid  should 
for  the  future  be  reserved  in  wheat  or  malt,  re* 
serving  a  quarter  of  wheat  for  each  6s.  8d.»  or  a 
quarter  of  malt  for  every  5s. ;  or  that  tiie  lessees 
should  pay  for  the  same  according  to  the  price  that 
wheat  and  malt  should  be  sold  for  in  the  market 
next  adjoining  to  the  respective  colleges  on  the 
market  day  before  the  rent  becomes  due." 

Alterations  ^ectedby  stai.  6^7  Wm.^,  c.  20. 
—The  Act  6  &  7  Wm.  4,  c.  20,  has  made  some  im- 
portant enactments  as  to  the  renewal  of  ecdesiastieal 
leases,  by  which  it  is  provided  that  from  the  1st  of 
March  1836  no  ecclesiastical  person  shall  grant  any 
new  lease  of  any  land  or  tithes,  parcel  of  his  eccle- 
siastical possessions,  by  way  of  renewal  of  any  lease 
granted  for  more  than  two  lives,  until  one  of  the 
persons  for  whose  life  such  lease  was  made  shall 
die,  and  then  only  for  the  surviving  lives  or  life ; 
and  such  new  life  or  lives  as  with  the  life  or  lives 
of  the  survivor  or  survivors  shall  make  up  the  num- 
ber of  lives,  not  exceeding  three,  for  which  such 
lease  shall  have  been  made ;  and  where  any  lease 
shall  have  been  granted  for  forty  years,  no  eccle- 
siastical person  shall  grant  any  new  lease  by  way 
of  renewal  until  fourteen  years  of  such  lease  shall 
have  expired ;  or  where  for  thirty  years,  until  ten 
years  shall  have  expired  ;  or  where  for  twenty-one 
years,  until  seven  years  shall  have  expired ;  and 
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when  any  such  lease  shall  have  been  granted  for 
years,  it  shall  not  be  renewed  for  life  or  lires. 
(Sees.  1,  9.)  It  is  also  provided  that,  wherever  any 
ecclesiastical  person  shall  grant  any  renewed  lease, 
it  shall  contain  a  recital  of  a  lease  for  lives  of  the 
names  of  the  eeHuis  que  vt>,  stating  which  are 
dead,  &c. ;  and  if  a  lease  for  years,  for  what  term 
of  years  the  last  preceding  lease  was  granted ;  and 
every  recital  is  to  be  deemed  evidence  of  the  truth 
of  the  matter  recited ;  and  a  penalty  is  imposed  on 
persons  introdacing  recitals  into  such  leases,  know- 
ing them  to  be  false.  Bat  by  a  subsequent  enact- 
ment, passed  in  the  same  session,  it  was  enacted 
that  leases  granted  under  the  provisions  of  the 
former  Act  are  not  void  on  account  of  their  not 
containing  such  recitals  as  are  in  that  Act  men- 
tioned. The  same  Act  then  proceeds  to  state,  that 
where  a  practice  has  existed  for  ten  years  past  to 
renew  such  leases  for  forty,  thirty,  or  twenty-one 
years,  at  shorter  periods  than  fourteen,  ten,  or 
seven  years,  the  lease  may  be  renewed  conformably 
to  such  practice ;  provided  that  such  practice  shall 
be  proved  to  the  satisfaction  of  the  bishop.  (Sec.  4.) 
This  Act  is  not  to  prevent  ecclesiastical  persons 
from  exchanging  any  life  or  lives  in  their  lease,  with 
the  approbation  of  the  king  (now  queen),  arch- 
bishop, or  bishop,  as  the  case  may  be  (sec.  5) ; 
neither  does  it  prevent  grants  under  Acts  of  Parlia- 
ment (sec.  6) ;  nor  leases  for  the  same  term  as  the 
preceding  leases  (sec.  7)  ;  nor  will  it  render  illegal 
leases  valid  (sec.  8)  ;  neither  does  it  extend  to  Ire- 
land.    (Sec.  9.) 
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12.  Traitors  and  Felons, 

By  mttainder  for  treaion  or  otber  felony,  the 
convict  becomes  incapable  of  holding  any  descrip- 
tion of  landed  property  whatever  (Perk.  s.  26 ; 
Prest.  Shop.  Touch.  232) ;  bat  if  he  previously 
conveys  it  away,  such  conveyance  will  be  good  as 
against  all  persons  but  the  Crown ;  for  notwith- 
standing that  it  has  been  said  (see  Prest.  Shep. 
Touch.  232)  that  such  conveyance  is  not  good  as 
•gainst  the  lord  of  whom  the  land  is  held,  the  latter 
doctrine  is  wholly  unfounded  in  principle;  hence 
Mr.  Preston,  with  his  usual  learning  and  accuracy, 
remarks  (Prest.  Shep.  Touch.  232  \  3  Prest.  Abs. 
392),  "  The  title  of  the  lord  is  a  title  by  escheat,  and 
there  can  be  no  escheat  in  this  case,  since  there  is 
an  actual  tenant  by  the  alienation.  If,''  he  adds, 
'*  an  attainted  person  be  disqualified  to  alien  as 
against  the  lord,  this  disability  is  because  he  is 
eivilUer  mortuus ;  for  treason  there  is  a  forfeiture 
of  the  inheritance ;  in  felony  there  is  not  any  such 
forfeiture."  (See  also  Tin.  Abr.  Attainder  (B),  For- 
feiture  (P) ;  Bac.  Abr.  Forfeiture  (A)  ;  Com.  Dig. 
Forfeiture  (B).)  To  remedy  also  the  extreme  law  re- 
specting forfeitures  (which,  corrupting  the  hereditary 
blood  of-  the  offender,  rendered  his  general  heirs 
incapable  of  inheriting  or  transmitting  their  own 
property  by  heirship  in  all  cases  where  they  were 
obliged  to  derive  their  title  through  the  attainted 
person,  whether  through  himself  only,  or  a  more  re- 
mote ancestor),  an  Act  of  Parliament  was  passed  by 
which  corruption  of  blood  was  confined  to  the  crimes 
of  treason,  petit  treason,  and  murder  (54  Geo.  3,  c. 
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145).  And  by  a  subseqaent  statute  (3  &  4  Wm.  4, 
c.  106,  s.  10),  it  is  enacted,  that  when  any  person 
from  whom  the  descent  of  any  land  is  to  be  traeed 
shall  haye  any  relation  who  having^  been  attainted 
shall  die  before  such  descent  shall  hare  taken  plaee, 
then  such  attainder  shall  not  prevent  any  person 
from  inheriting  such  land,  who  would  have  been 
capable  of  inheriting  the  same,  by  tracing  his  de- 
scent through  such  relation,  if  he  had  not  been 
attainted,  unless  such  lands  shall  have  escheated 
in  consequence  of  such  attainder  before  the  1st  of 
January,  1834. 

Previously,  indeed,  to  either  of  the  last  above- 
mentioned  statutes,  an  heir  in  tail  might  have  de- 
rived his  pedigree  through  an  attainted  person ;  for, 
notwithstanding  a  tenant  in  tail  forfeits  all  lands  of 
which  he  is  seised  in  tail  at  the  time  of  the  crime 
committed,  or  at  any  time  afterwards,  yet  he  does 
not  forfeit  that  which  he  never  had ;  viz.  the  right 
of  succession  by  the  next  heir  in  tail,  unless  the  at- 
tainted person  be  or  become  owner  in  point  of  estate 
or  of  right.  (3  Prest.  Abs.  393 ;  Bro.  Des.  pi.  1 ;  Bro. 
Forfeiture,  pi.  37  ;  Lord  Lumley^s  case,  3  Co.  10  -, 
Mantell  v.  Maniell,  Cro.  Eliz.  28  ;  Sheffield  v. 
Ratcliff,  Godb.  305,  Hob.  347.) 

Upon  the  whole,  therefore,  it  seems  that  an 
actual  conveyance  after  the  commission,  but  before 
conviction  of  the  crime,  will  intercept  the  title 
of  the  lord;  but  in  case  attainder  should  fol- 
low, such  conveyance  would  be  inoperative  against 
the  Crown  (Co.  Litt.  42  ;  Prest.  Shep.  Touch.  232, 
n.  131 ;  3  Prest.  Abs.  392 ;  Vin.  Abr.  Attainder  (B), 
Forfeiture  (P) ;  Com.  Dig.  Forfeiture  (B);  BacAbr. 
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Forfeiture  (A).)  The  lord's  title  by  escheat  would, 
however,  overreach  a  deviae  by  will,  because  a 
devise  does  not  take  effect  untQ  the  death  of  the 
testator,  whereas  a  deed  takes  effect  immediately 
upon  its  execution. 

13.  Alieru, 
Aliens  are  incapable  of  holding  lands  in  this 
country,  which  upon  office  found  become  forfeited 
to  the  Crown ;  and  it  seems  that  the  title  of  the 
Crown  will  prevail  over  that  of  a  bond  fide  purchaser, 
to  whom  the  alien  may  previously  to  such  office 
found  have  sold  and  conveyed  the  property.  (2  Blac. 
Com.  274 ;  Yin.  Abr.  Alien  (A)  ;  Com.  Dig.  Alien 
(C);  Shep.  Touch.  232 ;  Co.  Litt.  2, 8, 42.)  But  the 
conveyance  of  an  alien  will  be  good  against  all 
other  persons  except  the  Crown ;  and  it  has  also 
been  holden  that  an  alien  tenant  in  tail  may  suffer  a 
recovery  which  will  be  effectual  as  against  him  and 
his  issue,  and  the  persons  in  remainder  or  reversion ; 
because  until  office  found  the  alien  is  seised  of  the 
freehold,  and  if  the  tenant  to  the  pracipe  has  the 
freehold  at  the  time  when  the  recovery  is  suffered, 
'  it  will  be  sufficient,  though  it  be  defeated  afterwards. 
(4  Leon.  84  ;  Prest.  Shep.  Touch.  232  ;  Golds.  82 ; 
1  Prest.  Convey.  257 ;  5  Com.  Dig.  zxxvi.  ch.  2, 
pi.  11, 12.)  But  a  settlor  under  the  Fine  and  Re- 
covery Substitution  Act  (3  &  4  Wm.  4,  c.  74), 
cannot  appoint  an  alien  to  be  a  protector  of  a 
settiement  of  entailed  property.    (Sec.  32.) 

14.  Mortgagees, 
A  mortgagee,  unless  under  a  power  or  trust  for 
sale,  cannot,  before  the  equity  of  redemption  ia 
n2 
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barred,  either  by  lapse  of  time  or  foredosure,  sell 
the  mortgaged  hmds  so  as  to  defeat  the  mortgagor's 
equity  of  redemption  ;  neither  does  a  fine  levied,  or 
a  recovery  suffered  by  a  mortgagee  in  possession, 
bar  either  the  mortgagor  or  persons  claiming  under 
him  (Weldon  v.  Dus  Ebor,  1  Vem.  132  ;  Patch  on 
Mortgages,  118);  unless  in  the  latter  instance  the 
mortgagor  were  to  come  in  upon  the  voucher.  (Cro. 
Jac.  593 ;  Stanhope  v.  Tucker ,  Pre.  Cha.  435.) 
Nor  will  a  lease  made  by  a  mortgagee  in  possession 
be  binding  upon  the  equity  of  redemption,  unless 
there  was  an  absolute  necessity  for  it  (2  Com.  Dig. 
tit.  XV.  ch.  2,  pi.  19 ;  Hungerford  v.  C7ay,  9  Mod. 
1)  ;  and  then  only  at  improved  rack-rent.  {Weldon 
V.  Ralliaon,  1  Cha.  Cas.  172.)  But  where  the  mort- 
gage-deed contains  a  power  or  trust  enabling  the 
mortgagee  to  sell  the  mortgaged  premises,  he  may 
undoubtedly  do  so  (Corder  v.  Morgan,  18  Ves. 
344 ;  Clay  v.  Sharpe  and  Others,  ib.  346,  n.)  ;  and 
where  the  usual  provisions  are  inserted  that  the 
mortgagee's  receipts  shall  be  a  suflcient  discharge 
to  purchasers,  the  mortgagee  may  confer  a  good 
title  without  the  mortgagor's  concurring  in  the  sale. 
Whether  on  failure  of  heirs  of  the  mortgagor  the 
equity  of  redemption  will  become  absolute  in  the 
mortgagee,  or  escheat  to  the  lord,  seems  to  have 
been  a  disputed  question ;  but  the  better  opinion 
seems  to  be,  that  neither  would  be  entitled  in  case 
the  mortgagor  should  leave  any  personal  represen- 
tatives; because,  as  the  mortgagor  may  demand 
payment  of  the  money  from  the  personal  represen- 
tatives, the  Court  would  order  a  reconveyance  to 
them,  and  would,  if  necessary,  consider  the  estate 
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'  reconreyed  as  coming  ia  Ilea  of  the  penonaltyi  and 

I  as  assets  to  answer  even  simple-contract  creditors. 

(Burgess  v.  WheatCt  1  Blacks.  123  ;  1  Eden,  177.) 
Sale  by  a  mortgagee  in  possession  without  a 
trust  or  pover  of  sale,  when  valid, — Where  a  mort- 
gagee has  been  in  the  uninterrupted  possession  of 
the  mortgaged  lands  for  twenty  years  and  upwards, 
he  may  convey  away  his  estate  so  as  to  bind  the 
equity  of  redemption.  Mortgages,  it  is  true,  were 
not  within  the  old  Statute  of  Limitations  (21  Jac.  1, 
c.  16)  ;  but  yet  courts  of  equity  long  since  deter- 
mined that  by  analogy  to  that  statute,  twenty  years 
should  be  the  time  to  bar  the  mortgagor  of  his  equity 
of  redemption  (Jenner  v.  JVaeey,  and  Belch  v. 
Harvey,  3  P,  Wms.  287,  n. ;  White  v.  Ewer,  2 
Ventr.  340  ;  Anon.  3  Atk.  313 ;  2  Fonbl.  £q.  264, 
265 ;  1  £q.  Ca.  Abr.  313,  n.  a ;  Pearsony.  Pullen, 
I  Cha.  Cas.  102 ;  Cloberry  v.  Symonds,  1  Vern. 
397  ;  Sanders  v.  Hord,  1  Cha.  Rep.  79;  Clapham 
V.  Boufyer,  ib.  110;  Frazer  ▼.  Moore,  Bunb.  54 ; 
Corbet  ▼.  Barker,  1  Anstr.  138 ;  Hovenden  v. 
Annesley  {Lord),  2  Scho.  &  Lef.  636 ;  Hodle  y. 

I  Healey,  1  Ves.  &  Bea.  539  ;  1  Mad.  Pract.  519,  2nd 

edit.;  1  Redes.  Tr.  174,  n.  tt) ;  which  rule  of  equity 

,  has  been  confirmed  by  the  recent  Statute  of  limita- 

tions, 3  &  4  Wm.  4,  c.  27,  by  the  28th  section  of 

'  which  it  is  enacted,  that  the  mortgagor  shall  be  barred 

at  the  end  of  twenty  years  from  the  time  when  the 
mortgagee  took  possession,  and  from  the  last  written 
acknowledgment  of  the  mortgagor's  title.  But  this 
will  not  operate  as  a  bar  to  parties  under  the  dis- 
abilities of  coverture,  infancy,  lunacy,  or  absence  be- 
yond the  seas,  who  are  allowed  ten  years  after  the 
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removal  of  their  disabilities  to  assert  tlieir  rights. 
(Sec.  16.)  But  when  the  time  once  begins  to  run, 
it  will  continue  to  run  on  unimpeded  by  any  sue- 
ceeding  disabilities  (sec.  18 ;  see  also  Corval  ▼. 
Sykest  1  Cha.  Rep.  1931 ;  Floyd  ▼.  Mansell,  Gab. 
Eq.  Rep.  185  ;  Knotoles  v.  Spence,  Eq.  Ca.  Abr. 
315  ;  St.  John  y.  Turner,  2  Vem.  418) ;  nor  will 
any  claim  be  allowed  after  forty  years.  (Sec.  17.) 
Imprisonment,  which  was  formerly  ranked  as  a  dis- 
ability, is  omitted  in  the  recent  Statute  of  Limita- 
tions ;  and,  therefore,  simply  as  such,  can  no  longer 
be  treated  as  a  disability.  And  neither  Scotland, 
Ireland,  nor  the  islands  of  Man,  Guernsey,  Jersey, 
Alderney,  or  -Sark,  or  any  of  the  adjacent  islands 
(forming  part  of  her  Majesty's  dominions),  are  to  be 
deemed  beyond  the  seas.  And  where  a  party  has 
absconded  beyond  the  seas  to  avoid  or  retard  justice, 
he  will  not  in  such  case  be  allowed  to  avail  himself 
of  this  disability.  (Jenner  v.  TVaeey,  and  Belch 
V.  Harvey,  3  P.  Wms.  287,  n.  (B);  Patch  on 
Mortgages,  284  ;  2  Mad.  Praet.  519,  2nd  edit.) 

15.  Truttees. 
It  is  a  rule  of  equity  that  do  act  of  a  trustee  shall 
prejudice  his  cestui  que  trust  {Lechmere  v.  Carlisle 
(Earl  of),  3  P.  Wms.  211,  215)  ;  but  it  contains 
one  exception,  viz.  where  the  trustee  is  in  the  actual 
possession  of  the  trust  estate,  and  conveys  it  to  a 
purchaser  or  mortgagee,  who  has  no  notice  of  the 
trust,  for  a  valuable  consideration ;  in  which  case 
such  purchaser  or  mortgagee,  as  the  case  may  be, 
will  be  entitled  to  hold  the  estate  against  the  cestui 
que  trust  {Finch  v.  Earl  ofWinchelsea,  I  P.  Wms. 
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279;  Burgen  t.  Wheate,  1  Ed.  195;  NuUard*8 
case,  2  Freem.  43  ;  Manseil  ▼.  Mantell,  2  P.  Wmt. 
681;  WilUmghby  ▼.  Willoughby,  1  T.R.  171; 
Dunbar  ▼.  TYedmniekt  2  Bal.  &  B.  318 ;  Parkei 
r.  White f  11  Yes.  209),  for  by  such  conveyance  the 
purchaser  acquires  the  legal  estate,  and  having  by 
the  purchase  acquired  an  equal  equity  with  the 
ee»/ttt  que  truet,  the  legal  estate  will  be  suffered  to 
prevail.  But  it  would  be  otherwise  if  the  purchaser 
had  notice  of  the  trust,  for  in  that  case  he  would 
become  merely  a  trustee  for  the  cestui  que  trtut, 
whatever  amount  of  connderation  he  may  have 
paid  for  the  purchase.  {Sanders  v.  DeheWt  2 
Vem.  271 ;  Langton  v.  Astrey,  2  Cha.  Rep.  30 ; 
Manseil  v.  Manseil^  3  Atk.  238 ;  Pearce  v.  Newbyn, 
3  Mad.  186  ;  Maekreth  v.  Sgmmons,  15  Yes.  350; 
see  also  Adair  v.  Shaw,  1  Sch.  &  Lef.  262.)  But 
a  purchaser  without  notice,  from  a  purdiaser  with 
notice,  would  not  be  bound  by  the  trust,  for  his 
own  bona  fides  is  a  good  defence  in  itself,  aAd  the 
mala  fides  of  the  vendor  will  be  insufficient  to  inva. 
Hdate  it.  (Harrison  v.  Forth,  Pre.  Cha.  51 ;  Pitts 
V.  Edelphf  Totii.  164  ;  Ferrars  v.  Cherry,  2  Yem. 
384  ;  Brandling  v.  Ord,  1  Atk.  571 ;  Martins  v. 
Jolljfe,  Amb.  313 ;  Sweet  v.  Southcote,  2  Bro. 
C.  C.  66 ;  Salisbury  v.  Bagot,  2  Swanst.  608.) 
But  this  will  not  include  the  trustee  himself,  who, 
if  he  repurchases,  will  still  take  the  property  sub- 
ject to  the  original  trusts.  (Bovey  v.  Smith,  1  Yem. 
60 ;  Lowther  v.  Carlton,  2  Atk.  242 ;  Com.  Dig. 
tit.  zii.  eh.  4,  pi.  12.)  Nor  will  a  purchaser  under 
a  voluntary  conveyance,  even  without  notice,  be 
entitled  to  hold  the  lands  discharged  of  the  trusts  ; 
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for  notwithstanding  his  want  of  actual  notice,  a 
court  of  equity  will  presome  it  against  him,  where 
he  paid  no  consideration.  (Mimseli  t.  Mansell,  2 
P.  Wms.  681 ;  Pye  ▼.  George,  2  Salk.  680  ;  Sjmr- 
geon  ▼.  Collier  j  1  Ed.  55  ;  Sanders  v.  Dehew,  2 
Vern.  271 ;  Langton  ▼.  AMirey,  2  Cha.  Rep.  30.) 
Many  instances  cannot,  however,  occor  where  a 
trosteewill  hare  it  in  his  power  to  defraud  his 
e««/«f  que  iruei  by  conveying  away  his  estate, 
which  can  hardly  erer  happen,  unless  where  the 
trustee  acts  as  the  actual  owner,  and  has  the  title- 
deeds  in  his  possession  (1  Mad*  Prac.  45&,  2nd  ed.) ; 
and  even  then  it  can  be  but  rarely  done,  as  the 
title-deeds  themselves,  if  they  shewed  any  estate  in 
the  trustee,  would  at  the  same  time,  in  all  probabi- 
lity, disclose  the  trusts  themselves,  and  the  nature 
of  the  character  under  which  he  held  the  lands.  It 
sometimes,  however,  happens  tiiat  a  person  takes 
a  conveyance  in  the  name  of  a  trustee,  and  there  is 
no  declaration  of  trust  contained  in  the  purchase- 
deed,  or  a  trustee  purchases  lands  in  his  own  name, 
out  of  trust-moneys  to  which  other  parties  are  be- 
neficially entitled ;  in  either  of  which  cases  it  seems 
that  a  conveyance  by  the  trustee  of  the  purchased 
lands  to  a  subsequent  bond  fide  purchaser,  without 
notice,  will  defeat  the  claims  of  the  eeetui  que 
trust.  But,  except  in  purchases  out  of  trust- 
moneys,  it  can  seldom  happen  that  a  purchaser  can 
be  unaffected  by  notice ;  for  even  if  a  purchaser 
should  take  a  purchase  in  the  name  of  a  trustee,  he 
will  generally  exercise  sufScient  acts  of  ownership 
over  the  property  to  render  some  inquiry  necessary 
on  the  part  of  the  purchaser ;  andj  generally  speak- 
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ing,  whaterer  u  sufficient  to  pat  a  party  upon 
inquiry,  is  good  notice  ia  equity.  Yet  a  person 
purchasing  of  one  who  has  made  a  Toluntary  settle- 
ment of  his  property  will  not  be  affected  with  notice. 
{Smith  ▼.  Lowther,  1  Atk.  489 ;  Taylor  ▼.  Baker^ 
Dan.  7 ;  Pye  y.  George,  1  P.  Wms.  128 ;  Buckle 
T.  Mitchell,  18  Yes.  110  ;  PulvertqftY.Puheriqfi, 
ib.  90;  Meicalf  y.  Pulvertqft,  ib.  183;  see  also 
Gooch*e  case,  5  Co.  60,  a ;  Evelyn  ▼.  Ten^lar, 
2  Bro.  C.  C.  148 ;  Doe  ▼.  MamUng,  9  East,  59  ; 
I>oe  V.  Hopkins f  ib.  70 ;  Hill  y.  Biehop  qfExdcr, 
2  Taunt.  69  ;  GW/y  y.  BisA(i|i  ^  Bxeicr,  10  B.  & 
C.  601)  Currie  y.  ^im;,  1  Myl.  &  Cra.  580; 
Yre66  Y.  Lugar,  2  Yon.  &  Col.  247.)  Neither 
will  a  purchaser  who  takes  a  oonYeyanoe  of  the 
property  with  a  knowledge  that  the  Ysndor's  wife 
has  a  claim  to  dower  out  of  it. 

Statule  qfLimiiatione  doee  not  nm  ae  between 
trustee  and  cestui  que  trust. — ^A  trustee  who  has 
been  a  long  time  in  possession  may  attempt  to  set 
up  a  possessory  title,  withholding  the  title-deeds 
altogether ;  but  howcYcr  long  he  may  thus  hsYe 
been  in  possession,  it  will  not  enable  him  to  confer  a 
marketable  title ;  and  in  a  very  recent  ease  {Cooper 
Y.  Emery,  PhiU.  388;  Hodgkinson  y.  Cooper, 
6  L.  T.  451),  it  was  held  that  a  possession  of  upwards 
of  sixty  years,  together  with  the  general  reputation 
of  ownership,  without  shewing  any  origin  of  the  title, 
or  producing  any  oonYeyance,  would  not  confer  a 
title ;  because  the  party  in.  possession  might  hsYc 
acquired  it  as  a  trustee.  It  must  also  be  always 
kept  in  Yiew  that,  under  the  recent  Statute  of  limi- 
tations (3  &  4  Wm.  4,  c.  27)>  the  time  does  not 
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begin  to  run  in  cases  of  express  trust,  unless  there 
has  been  a  conveyance  to  a  purchaser  for  Taluable 
consideration.  (Sec.  25.)  {Young  ▼.  Wdterpark 
(Lord),  Lord  Chancellor's  Court,  20th  Dec.  1846, 
6L.T.  517.) 

Where  trustee  may  convey  against  the  eoneent 
of  cestui  que  trust. — But  although,  generally  speak- 
ing, a  trustee  is  disabled  from  conveying  away  an 
estate  to  the  prejudice  of  his  eesim  que  trusty  yet 
there  are  certain  special  cases  in  which  he  may 
convey,  not  only  without,  but  even  against,  the  ex- 
press directions  of  the  cestui  que  trust;  as  where  a 
trustee  sells  under  a  trust  or  power  of  sale  contain-, 
ed  in  a  mortgage-deed,  and  the  mortgagor,  who,  as 
to  the  surplus  proceeds  is  a  cestui  que  trust,  for- 
bids the  sale.  j 

Where  a  greater  proportion  of  property  is  sold 
than  is  necessary  for  the  purposes  of  the  trust, — 
It  often  happens  that  real  estate  is  devised  upon  trust 
for  sale  for  payment  of  debts,  legacies,  and  other 
charges  created  by  the  will,  upon  which  sales  pur- 
chasers were  formerly  scrupulous  where  more  lands 
were  sold  than  were  sufficient  for  the  purpose ;  but  it 
has  now  long  been  settled  that,  though  more  be  sold 
than  was  at  all  necessary,  no  bond  fide  purchaser 
shall  be  prejudiced  thereby.  {Spalding  y.  Shalmer, 
1  Vem.  301 ;  Lutwyneh  v.  Whtford,  3  Bro.  C.  C. 
248;  1  Com.  Dig.  tit.  xii.  ch.  4,  pi.  28,  29.) 
In  Culpepper  v.  Aston  (2  Cha.  Cas.  115),  it  was 
also  held  that  a  devise  of  real  estate  to  executors  to 
be  sold  for  payment  of  debts,  in  case  the  personal 
estate  should  be  deficient,  would  render  it  unneces- 
sary for  a  purchaser  to  inquire  whether  there  was  or 
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was  not  a  deficiency  of  the  personal  estate ;  but, 
however  the  law  may  be  where  lands  are  devised 
directly  to  the  executors,  as  was  the  case  in  Ck/- 
pepper  Y.Afton,  the  prerailing  opinion  seems  to  be, 
that  where  executors  have  a  mere  authority  to  sell 
for  the  purpose  of  raising  as  much  money  as  the 
personal  estate  should  prove  deficient,  in  order  to 
pay  debts,  legacies,  &c.,  the  power  does  not  arise 
unless  the  personal  estate  actually  does  prove  defi- 
cient. (See  Mr.  Butler's  note  to  Co.  Litt.  290; 
Co.  litt.  290,  b.  1,  n.  1,  s.  12 ;  Anon.  1  Salk.  153 ; 
Jebb  V.  Abbett,  1  Bro.  C.  C.  186,  n. ;  2  Mad. 
Pract.  443 ;  4  Yes.  99.)  A  devise  to  trustees  or 
executors  upon  trust  to  sell  will  pass  the  lands  to 
the  trustees,  &c.  (stat.  1  Vict.  c.  26,  ss.  30, 31);  but 
where  lands  are  simply  devised  to  be  sold  by  them, 
it  will  pass  a  mere  authority,  and  no  estate  what- 
ever in  the  lands  themselves.  (6  Ed.  6,  c.  25,  a ; 
Litt.  s.  169;  Latch,  43;  Howell  r.  Bam«9,  Cro. 
Car.  382 ;  eedvideBarrinffton  v.  Attorney  -  General, 
Hardr.  416;  and  Co.  Litt.  383,  overruled  by 
Cholmondeley  v.  Clinton,  19  Ves.  261 ;  2  Mer. 
71 ;  ib.  357.)  It  may  also  be  laid  down  as  a 
general  rule,  that  where  lands  are  vested  in  trus- 
tees to  be  sold,  their  receipts  will  be  a  sufficient 
discharge  to  purchasers  {Cuthbert  v.  Baker,  1  Cru. 
tit.  xii.  ch.  4,  pi.  32 ;  Balfour  v.  WelUmd,  16  Ves. 
151 ;  Sowartbyj.  Lacy,  4  Mad.  Rep.  142;  Barker 
V.  Dewmekire  {Duke  qf),  3  Mer.  310),  still  there 
are  exceptions  to  this  rule,  as  in  some  cases  of  spe- 
cific charges  upon  the  land,  or  scheduled  or  particu- 
larized charges.  As  trustees  have  all  equal  power, 
interest,  and  aathority,  they  cannot  act  separately 
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as  ezecntors,  bat  must  all  join  both  in  conveyance 
and  receipts.  (2  Fonbl.  Eq.  lib.  2,  ch\  7,  s.  5.) 

16.  Cestuis  que  trust. 
Equitable  estates, — ^Equitable  estates  are  to  be 
enjoyed,  by  the  cestuis  que  trust,  in  the  same  con- 
dition as  legal  estates,  and  they  are  to  be  entitled  to 
the  sam^  benefits  of  ownership  as  if  the  estates 
WQre  actually  executed  in  them  {Courthope  y.  Hey' 
man.  Garth.  25 ;  Warmstrey  v.  Tanfield,  1  Cha. 
Rep.  29 ;  Goring  v.  Bickerstaff,  1  Cha.  Gas.  8 ; 
Combury  y.  Middleton,  lb.  211 ;  Burgess  y. 
Wheate,  1  Eden,  195)  ;  and  the  cestuis  que  trust 
may,  without  the  interyention  of  the  trustees,  or 
the  possibility  of  their  preyenting  them  from  exer- 
cising their  ownership,  act  as  if  no  trusteeship 
existed.  (Phillips  y.  Brydges,  3  Ves.  127.)  And 
the  assignee  of  a  cestui  que  trust  may  call  upon  the 
trustee  to  convey  to  him,  and  on  his  refusal  so  to 
do,  may  file  a  bill  against  him  to  compel  a  convey- 
ance, and  that  even  without  making  the  assignor  a 
party.    {Goodson  y.  Ellison,  3  Russ.  583.) 

17.  Persons  who  have  already  departed  with  their 
estates. 
Under  certain  circumstances,  parties  who  have 
departed  with  their  estates,  so  that  no  interest 
whatever,  either  legal  or  equitable,  remains  vested 
in  them,  miiy  yet  retain  a  disposing  power ;  as  in 
the  instance  I  have  before  alluded  to,  of  a  sub- 
sequent conveyance  to  a  bond  fide  purchaser  for 
valuable  consideration,  by  a  person  who  has  pre- 
viously made  a  voluntary  settlement  of  the  same 
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identical  property ;  in  which  case,  the  snbsequent 
disposition  will  be  effectual,  and,  as  such,  defeat 
the  prior  volnntarj  conreyance.  Again,  a  tenant 
in  tail  who  has  leried  a  fine,  though  he  has  by 
that  means  departed  with  all  his  estate  in  the 
entailed  lands,  yet,  both  he  and  his  issue  will  still, 
to  a  certain  extent,  retain  a  conreying  power,  which, 
previously  to  the  late  Fine  and  Recovery  Substitu- 
tion Act  (3  &  4  Wm.  4,  c.  74),  might  have  been 
exercised,  by  either  himself  or  his  issue,  being 
vouched  in  a  common  recovery  for  the  purpose  of 
barring  the  estates  in  remainder  or  reversion  (Beau* 
months  case,  9  Rep.  138 ;  Baker  v.  PTf/Zi*,  Cro. 
Car.  476) ;  and  the  same  object  may  now  be  accom- 
plished by  an  assurance  under  the  Fine  and  Re- 
covery Substitution  Act  above  alluded  to.  The 
same  observations  are  also  applicable  to  a  tenant  in 
tail,  who  since  the  passing  of  the  last-mentioned 
Act  has  converted  his  estate  tail  into  a  base  fee ; 
in  which  case,  though  no  estate  whatever  remains 
in  him,  he  must  yet  convey  as  if  seised  in  fee.  Nor 
does  a  tenant  for  life,  who  is  the  protector  of  a  set- 
tlement, by  conveying  away  his  life  estate,  cease  to 
be  the  protector ;  consequently,  he  may  give  or 
withhold  his  consent  to  the  alienation  of  the  tenant 
in  tail  just  as  he  could  have  done  before. 

18.  Donees  of  Powers. 
The  right  of  parties  to  sell  under  powers  must 
depend  in  every  case  upon  the  particular  terms  ex- 
pressed in  the  instrument  by  which  they  are  created. 
A  general  power  of  appointment  without  any  re- 
striction will  confer  an  absolute  power  of  disposi- 
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tion  over  the  property  it  embraces,  whether  the 
donee  does  or  does  not  take  an  actual  estate  in  it. 
If  he  takes  an  estate,  then  the  power  will  be  ap- 
pendant or  appnrtenant  to  such  estate,  bnt  if  no 
estate  be  limited  to  him,  then  the  power  will  be  col- 
lateral, or  in  gross.  If  no  particular  form  be  pre- 
scribed, then  any  mode  of  assurance  capable  of 
passing  the  property  will  be  a  valid  execution  of 
the  power  {Daniel  ▼.  Upley,  Latch,  9,  39,  134; 
Hasting* 8  {Dame)  case,  3  Keb.  511 ;  Saunders  v. 
Owen,  2  Salk.  467  ;  Dighion  v.  Thomlinson,  1  P. 
Wms.  149 ;  Dyer  y.  Awsiter,  ib.  165  ;  Wykham 
y.  Wykham,  11  East,  458)  ;  but  if  any  particular 
form  be  prescribed,  then  the  terms  thereby  imposed 
must  be  strictly  complied  with  {Hawkins  y.  Kemp, 
3  East,  410 ;  see  also  Diggers  case,  1  Rep.  173 ; 
Bath  and  Montague^s  case,  2  Freem.  193 ;  3  Cha. 
Cas.  55  ;  Birds  y.  StHde,  Bridg.  21 ;  Thayer  y. 
Thayer,  Pakner,  112;  Blockville  r.  Ascot,  2  £q. 
Ca.  Abr.  side  note,  659 ;  Kibbett  y.  Lee,  Hob. 
312;  Dormers.  Thurland,  2  P.  Wms.  506; 
Mansell  y.  Mansell,  Wilm.  36 ;  Darlington  {Earl 
of)  y.  Pulteney,  Cow.  260 ;  confirmed  in  Doe 
y.  Lady  Cavan,  5  T.  R.  567 ;  6  Bro.  P.  C.  edit. 
Toml.  175);  consequently,  if  the  power  is  to 
be  executed  by  a  deed  attested  by  two  witnesses,  it 
will  be  invalid  if  executed  by  one  only  ;  and  if  the 
conveyance  is  to  be  made  with  the  consent  of  a  par- 
ticular person,  such  consent  is  essential  to  the  valid 
execution  of  the  power ;  and  if  the  power  is  restricted 
to  a  limited  interest,  an  appointment  for  any  larger 
estate  would  be  ineffectual. 
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19.  Eseeutora  and  Admmutratora. 
Executors  and  administratora  have  an  abioiate 
power  of  disposition  over  the  testator  or  intestate's 
goods  and  chattels,  whether  real  or  personal,  and 
may  therefore  sell  all  snch  beneficial  interests  in 
terms  of  years  as  come  to  them  in  their  representa- 
tive capacity;  consequently,  a  purchaser  is  not 
bound  to  see  to  the  application  of  the  purchase- 
money,  even  if  the  term  be  charged  with  a  particular 
debt,  or  even  if  it  be  specifically  bequeathed  ;  be- 
cause terms  of  years  are  subject  to  the  payment  of 
all  debts  in  the  first  instance.  {Ewer  v.  Corbet^  1 
P.  Wms.  148  ;  Nugent  v.  Giffard,  1  Atk.  463.) 
Where  there  are  several  executors  who  all  prove  the 
will,  they  have  a  joint  and  several  interest  in  all 
their  testator's  personal  estate  (Dy.  33  ;  1  Eq.  Ca. 
Abr.  319) ;  therefore  a  disposition  by  one  of  them 
only  for  a  term  is  good.  But  it  is  otherwise  in  the 
case  of  administrators,  who  having  a  joint  authority, 
one  of  them  cannot  convey  alone,  so  as  to  bind  his 
co-administrators.  {Hudton  ▼.  /fvdton,  1  Atk. 
460.) 

20.  Sherif. 
The  sheriff  may  seize  leases  or  terms  for  years 
{Palmer's  case,  4  Co.  74;  Atkinson's  Sheriffs' 
Law,  325),  and  it  is  impossible  to  suggest  any 
possession 'of  a  certain  term  that  is  not  the  sub- 
ject-matter of  ^  fieri  faciaa  {Taylor  v.  Cole,  3  T.R. 
294  ;  Westmoreland  v.  Smith,  1  Man.  &  Ry.  137  ; 
Stevens  v.  Dowton,  1  B.  &  A.  230 ;  Doe  dem. 
James  v.  Braton,  6  Taunt.  670)  ;  consequently,  a 
term  acquired  by  marriage  may  be  taken  in  execu- 
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tion  for  tiie  husband's  debt.  Bot  notwitihstanding 
that  a  sheriff  may  sell  any  certain  term  in  lands,  it 
appears  doubtfdl  whether,  by  the  Statute  of  Fraads 
(29  Car.  2,  c.  3),  he  can  sell  an  estate  pur  autre 
ffict  and  the  better  opinion  seems  to  be  that  he  can- 
not do  so.     (Comb,  291.) 

What  tpecies  of  conveyances  will  be  comidered 
08  simply  voluntary, — The  statute  27  Eliz.  c.  4, 
has  declared  all  conyeyances  to  be  void  as  against 
purchasers  for  yaluable  consideration  (1  Mad.  Pr. 
273 ;  Fitzer  v.  Fitzer,  2  Atk.  513 ;  White  v.  ^^flii- 
8omt  3  ib.  412 ;  Hill  v.  Bishop  of  Exeter,  2 
Taunt  82,  83) ;  consequently,  it  is  immaterial 
whether  the  purchaser  has  or  has  not  notice  of 
the  settlement  {Pulvertqft  v.  Pulvertoft,  18  Ves. 
90;  Buckle  v.  Mitchell,  ib.  110;  Metcalfe  ▼. 
Pulvertqft,  1  Ves.  &  Bea.  84)  ;  the  statute 
receiving  the  same  construction  in  courts  of 
equity  as  in  courts  of  law,  and  comprehending 
copyhold  as  well  as  freehold  property.  {Doe  v. 
Bottriell,  5  B.  &  A.  131 ;  Currie  v.  Nind,  1  Myl. 
&  Cra.  580.)  So  where  a  power  is  exercised  under 
a  voluntary  settlement,  and  that  power  is  afterwards 
executed  for  a  valuable  considerktion,  the  purchaser 
will  have  the  benefit  of  it.  {Hart  v.  Middlekurst, 
3  Atk.  377 ;  1  Mad.  Prac.  272,  2nd  edit.;  see  also 
White  V.  Sansom,  3  Atk.  412 ;  Hill  v.  Bishop  of 
Exeter,  2  Taunt.  82,  83.)  But  the  settlor  will  not 
be  allowed  to  defeat  the  settlement  by  a  subsequent 
conveyance,  upon  a  mere  nominal  consideration 
{Doe  V.  Routlege,  Cow.  705  ;  Metcalfe  v.  Pulver- 
toft,  1  Ves.  &  Bea.  84),  unless  he  had  reserved  to 
himself  a  power  of  revocation  by  the  prior  settle- 
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ment,  but  which,  if  he  were  to  do,  he  would  render 
tiie  settlement  testamentary,  and  all  the  legal  con- 
sequences of  a  will  would  attach  upon  it. 

JHttinetion  between  voluntary  eonvepaneet  and  a 
jmrehate  taken  in  the  noma  of  wife  and  children* 
— Care  must  be  taken  to  distinguish  between  a 
voluntary  conveyance  and  one  taken  in  the  name 
of  the  purchaser's  wife  and  chUdren,  the  latter  of 
which  is  not  considered  to  be  within  the  meaning  of 
tiie  Act  of  Frandolent  Conveyances  (27  Eliz,  c.  4), 
and  therefore  cannot  be  defeated  by  a  subsequent 
<H>nveyance  to  a  bond  fide  purchaser  for  valuable 
consideration.  (Lady  trorgee*  case,  Cro.  Car.  550, 
cited;  Evelyn  v.  Templar,  3  Bro.  C.  C.  148 ;  Doe 
V.  Manning t  9  East,  59;  Doe  v.  Hopkim,  ib.  70; 
Hill  V.  Biehop  of  Exeter,  2  Taunt.  69 ;  OuUy  v. 
BUhop<\f  Exeter  J  10  B.  &  C.  601.)  Cases  of  this 
kind  differ  finom  the  ordinary  cases  of  convejrances 
taken  in  the  names  of  third  persons,  in  which,  if 
no  trusts  are  declared,  the  party  to  whom  the  estate 
is  conveyed  will  hold  in  trust  for  the  party  advanc- 
ing the  money  (GoMCoigne  v.  Thwing,  1  Vem. 
366;  Benger  v.  Benger,  I  P.  Wms.  780;  Byall 
V.  Ryall,  1  Atk.  59 ;  Dyer  v.  Dyer,  1  Cox,  92) ; 
because  the  husband  and  father  is  under  a  moral 
obligation  to  provide  for  his  wife  and  children. 
{Lloyd  V.  Lloyd,  I  P. Wms.  607  ;  Back  v.  Andrewe, 
2  Vem.  67, 128 ;  Kingdom  v.  Brydgee,  ib.  67 ;  see 
also  Ryder  v.  Kidder,  10  Yes.  367.)  In  the  case 
also  of  a  purchase  in  the  name  of  a  child,  whether 
such  child  be  legitimate  or  illegitimate  (if  it  be 
not  otherwise  provided  for),  it  will  be  deemed  an 
advancement  for  the  child,  and  not «  resulting  trust 
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for  the  father  ;  unless  some  contemporaneous  de- 
claration can  be  proved,  or  some  act  is  done  to  ma- 
nifest an  intention  that  the  child  should  take  as  a 
trustee ;  and  this  must  be  done  at  the  time  of  the 
conveyance,  for  a  subsequent  act  or  disposition  will 
not  divest  the  gift  {Mumma  v.  Mummaf  2  Yern. 
19 ;  JDyer  v.  2>y«r,  Wat.  Cop.  216 ;  Cfrabb  v.  Crabb, 

1  Myl.  &  Kee.  511);  nor  will  the  presumption  in 
favour  of  the  child  be  rebutted,  although  the  con- 
veyance should  be  made  in  the  joint  names  of  the 
child  and  of  the  father  (S^croope  v.  Scroopet  1  Cha. 
Cas.  27),  or  of  the  child  and  a  stranger.  {Lamplugh 
V.  Lampiughf  1  P.  Wms.  Ill ;  see  also  Grey  (Lord) 
V.  Orey  (Lady),  Finch,  338  ;  Elliott  v.  EUiott,  2 
Cba.  Cas.  26 ;  Mumma  v.  Mumma,  2  Vem.  19.) 
Nor  will  it  be  material  whether  the  purchase  be  of  an 
estate  in  possession  or  reversion.  (Finch  v.  Finck, 
14  Yes.  50  ;  Dyer  v.  Dyer,  2  Cox,  92  ;  Murleu  v. 
Franklin,  I  Swanst.  13.)  A  purchase  made  by  a 
grandfather  in  the  name  of  a  grandchild  will  also 
be  good  if  the  fiither  be  dead  (Ebrand  v.  Dance^, 

2  Cha.  Cas.  26),  but  not  otherwise ;  as  the  benefi- 
cial interest  the  child  will  take,  will  depend  upon 
whether  or  not  the  purchaser  stands  in  loco  parentie 
to  him,  which  a  grandfather,  in  the  lifetime  of  the 
father,  does  not.  (Lloyd  v.  Read,  I  P.  Wms.  607  ; 
1  £q.  Ca.  Abr.  382.)  It  has  indeed  been  said  that 
the  presumption  is  not  so  strong  where  the  purchase 
is  made  in  the  name  of  a  daughter  as  a  son,  because 
daughters  are  not  so  often  provided  for  by  a  settle- 
ment of  lands  as  a  son ;  but  this  distinction  is  not 
sustainable.  (See  2  Mad.  Pract.  117,  second  edit. ; 
Lady  Gorges*  case,  3  Cro.  550 ;  Bedwell  v.  Frome, 
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mentioned  2  Cox,  97.)  In  both  instanoes,  how- 
ever, it  will  be  reqniiite  that  the  diiid  should  be 
anadvanoed ;  yet  a  partial  adfancement  (Hep.  temp. 
Finch,  326),  or,  it  teems,  any  advancement,  if  the 
father  considers  the  child  nnadvanced  {Rtdington  ▼. 
Redington,  3  Ridg.  P.  C.  106),  will  be  insufficient 
to  raise  a  trust  in  favour  of  the  father ;  nor  will  a 
reversion  expectant  on  a  life  estate  be  sufficient  to 
prevent  the  child  from  taking.  {LamplughY^Lam- 
pluffh,  IP.Wms.  111.) 

What  acts  qf  the  father  will  repel  thepreeump- 
tion  of  the  intended  purehate  in  favour  ef  the 
child, — In  some  of  the  earlier  cases  it  was  oon- 
udered,  that,  notwithstanding  the  father  should  him- 
self take  possession,  and  exercise  acts  of  ownership 
over  the  purchased  property,  those  circumstances 
would  afford  no  evidence  of  a  trust  for  him  {Lam- 
plugh  V.  Lamplugh,  1  P.  Wms.  Ill ;  Mumma  v. 
Mumnutf  2  Vem.  19 ;  Taylor  v.  Taylor,  1  Atk. 
386  ;  StUeman  v.  Aehdown,  2  Atk.  480  ;  Bediny- 
ton  V.  Redtnyton^  3  Ridg.  P.  C.  106 ;  see  also 
Elliott  V.  Elliott,  2  Cha.  Cas.  231)  ;  and  in  that 
case  it  must  be  intended  that  those  acts  were  done 
in  the  character  of  guardian  for  the  child  (1  P. 
Wms.  113)  ;  but  it  has  been  held  that,  where  the 
&ther  received  the  rents  and  profits  after  the  child 
was  of  age  {Lloyd  v.  Read,  I  P.  Wms.  608) ;  or 
where  the  child  was  of  age  when  the  purchase  was 
effected  (2  Mad.  Prac.  117;  Lex  pnetoria,  M.S.), 
the  son  would  only  be  a  trustee  for  him,  as  he  also 
would  be  if  the  father  and  another  person  paid  the 
purchase-money.  But,  at  the  same  time,  it  appears 
that  the  laying  out  of  money  by  the  father  in  im- 
o2 
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proTing  the  property  is  not  exerdsing  soch  an  act 
of  ownership  as  will  convert  the  son  into  a  tnistee. 
(Shales  ▼.  Shakg,  2  Freem.  265.) 

Praetiedl  remaris. — Upon  the  whole,  therefore, 
it  may  be  laid  down  as  a  general  rule,  that  whenever 
a  child  takes  for  his  own  benefit,  and  not  as  a  trus- 
tee for  the  fiitfaer,  it  will  not  be  in  the  power  of  the 
latter  to  defeat  his  child's  daim  by  alienating  the 
property  eren  to  a  bond  fide  purchaser  for  valu- 
able consideration.  {Lady  Gorges*  case,  Cro.  Car. 
550,  cited  in  Kingdom  v.  Brydgest  2  Ver.  67 1 
Buck  T.  Andrews^  ib.  120.)  But  if  the  fi&ther  was 
a  trader,  the  purchase  will  not  be  protected  (6  Geo. 
4,  c.  16,  s.  73)  ;  unless  he  was  solvent  at  the  time 
it  was  made ;  yet,  if  solvent,  then  his  subsequent 
insolvency  will  not  invalidate  the  settlement.  {Sa- 
gittary  v.  Hide,  2  Ver.  44 ;  RasseU  v.  Hammond, 
1  Atk.  13 ;  Holloway  v.  MUlard,  1  Mad.  Rep. 
113;  Baitersbee  v.  Farrington,  I  Swanst.  106.) 

As  to  what  persons  will  be  considered  as  pur- 
chasers  within  the  meaning  of  the  statute  27  Eliz, 
c.  4. — It  is  not  necessary,  in  order  to  enable  a  pur- 
chaser to  obtain  the  protection  of  this  statute,  that 
the  legal  estate  should  have  been  conveyed  to  lum ; 
for  an  equitable  interest,  entitling  a  party  by  con- 
tract to  clothe  it  with  the  legal  title,  makes  such  a 
party  a  purchaser  in  the  eye  of  a  court  of  equity 
{Buckle  V.  Mitchell,  18  Ves.  100)  ;  hence  the  pur- 
chaser of  an  equitable  estate  for  a  valuable  consider- 
ation will  be  no  more  affected  by  a  voluntary  settle- 
ment, even  with  notice,  than  a  purchaser  of  a  legal 
estate ;  and  in  a  very  recent  case  {Lister  v.  Tur- 
ner,  Mardi  12  and  23, 1846,  J  Law  T.  3),  although 


AS  TO  THS  VSNDOft.  197 

not  long  fiiioe  a  oontrarj  doctrine  prefailed  (JTfr- 
9on  ▼.  Dorrim,  9  Bing.  76),  it  was  held,  that 
where  title-deeds  are  deposited,  by  way  of  secwity, 
with  a  banker,  the  latter  will  be  considered  a  pur- 
chaser within  the  meaning  of  this  Act,  and,  conse- 
quently, as  such,  entitled  to  ayoid  the  settlement. 
Bat  creditors,  eren  by  specialty,  were  not  considered 
.  as  purchasers  within  the  27th  of  Elisabeth ;  and 
although  under  a  prior  statute  (13  Ells.  c.  5)  a  to- 
luntary  conyeyanoe  was  void  against  ereditorst  it 
was,  nerertfadess,  formerly  considered,  that  in  order 
to  impeach  a  settlement  under  the  latter  statute,  the 
husband  must  be  proTod  to  hsTO  been  indebted  at 
the  time.  {Batt-India  Company  t.  OamUf  Gilb. 
Rep.  37 ;  Waiker  t.  Burrowt,  I  Atk.  93 ;  Si^pMetu 
T.  0/to«,  2  Bro.  C.  C.  90;  Luih  t.  Wilkimont  5 
Ves.  384.)  But  this  rule  was  relaxed  in  fSiTOur  of 
the  creditors  in  the  more  recent  case  of  Biekmrdion 
▼.  Smallwood  (18  Ves.  55) :  see  also  Tmmaemd  ▼. 
W€»tacoU  (2  BeaT.  340),  in  which  it  was  held,  that 
in  order  to  make  void  a  deed  as  fraudulent  against 
creditors,  it  was  not  necessary  to  prove  that  the 
party  was  insolfent  at  the  time,  if  it  appeared  that 
the  intention  was  to  delay  the  creditors. 
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AS  TO  THB  PVRCHA8KB. 


I.  Of  tf9idable purehasa, 

9.  Penona  eapabU  of  pwrekatinti,  and  yet  ine^&bU 

ofholdmg. 
3.  Penona  Matty  ditdbledfrom  pareluumg. 

Thkrb  are  a  oertain  daas  of  persons  wlio,  al- 
though capahle  bo(h  of  baying  and  holding  lands, 
are  nevertheless  enabled  at  some  fotore  timer 
to  annul  the  purchase:  others  there  are,  who, 
though  capable  of  pnrchasing,  are  incapable  of 
holding;  and  some  there  are,  who  are  incapable 
of  either  holding  or  purchasing.  Under  the 
first  class  we  may  rank  married  women,  infants, 
and  persons  of  nnsonnd  mind.  Under  the  second, 
aliens,  attainted  persons,  corporations  (whether 
lay  or  ecclesiastical),  and,  until  recently,  persons 
professing  the  Roman  Catholic  religion.  And 
under  the  third,  trustees,  solicitors  of  Ycndors, 
commissioners,  assignees,  or  the  solicitor  under  a 
commission  or  fiat  in  bankruptcy:  the  committee 
of  a  lunatic,  auctioneers,  creditors  who  have  been 
consulted  as  to  the  mode  of  sale,  the  governors  of  a 
charity,  commissionerB  under  inclosure  acts,  ezeeu- 
tors  and  administrators,  all  of  whom  are,  except 
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under  certain  reitrictions  which  will  be  mentioned 
hereafter,  incapable  of  becoming  the  pnrchaaen  of 
property  they  have  any  thing  to  jdo  with  in  thoie 
respective  diaracters. 

1.  Of  voidable  Purehateu 

}  Married  women, — A  married  woman  may  pur- 
chase an  estate  without  her  husband's  consent,  and 
the  conveyance  is  good  daring  the  coverture,  unless 
he,  as  he  undoubtedly  may,  thinks  proper  to  annul 
it.  (Co.  litt.  3  ;  2  Blac.  Com.  293;  Barrrf^aih^ 
V.  Jordan^  Doug.  452 ;  Garband  v.  Alien^  1  Ld. 
Raym.  224 ;  Frander.  Wizzell,  IMad.  Rep.  258.) 
But  after  the  husband's  death,  the  wife,  in  case  she 
survive  him,  may  avoid  the  sale,  whether  he  has 
assented  to  it  or  not,  as  may  also  his  heirs ;  and 
this  whether  she  dies  before  or  after  her  husband, 
unless  in  the  latter  event  she  should  do  any  act  to 
express  her  consent  or  agreement. 

htfante, — An  infant,  if  he  purchases  during  his 
minority,  may  waive  any  contract  or  conveyance 
made  in  pursuance  of  it  when  he  comes  to  full  age ; 
or  if  he  does  not  then  actually  agree  to  it,  and  die 
without  affirming  it,  his  heirs  may  waive  it.  (Co. 
latt.  2,  6  ;  2  Blac.  Com,  292  ;  Keitey^e  case,  Cro. 
Jac.  320 ;  1  Roll.  Abr.  731 ;  Holmee  v.  Btogg^  8 
Taunt.  508.)  But  stUl  the  purchase  is  not  totally 
void,  as  it  is  in  the  power  of  the  infant  either  to 
confirm  or  rescind  it  upon  attaining  his  majority, 
and  if  once  confirmed  by  him,  it  cannot  afterwards 
be  annulled.  This  confirmation  may  either  be  ex- 
pressly done  by  an  avowed  confirmation,  or  by  the 
performance  of  certain  acts  from  which  such  con- 
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firoiatiiRi  mty  jmBoaMj  be  implied  {F^rmMm  ▼. 
Tkombwy,  1  Vem.  132) ;  at,  for  example,  by  r»* 
tMnrngpomierioo  of  the  pnTchesed  lands,  or  reoeiT- 
ing  the  renta  and  profits;  or  by  catting  down 
timber,  or  exercising  otiier  acts  of  ownership  orer 
the  property.    {Sfmitk  t.  Lowe,  I  Atk.  489.) 

lAmatie9  and  idioU. — ^The  acts  of  a  Ivnatic  or 
tun  eongt09  may,  as  we  have  already  leen,  be  set 
aside,  either  by  himself  on  reooTcrtng  his  senses,  or 
by  his  committee,  or  his  heirs,  after  his  death  (as  to 
which,  see  mtte,  p.  120.). 

2.  Penom  eajtable  of  purehatinf,  yet  incapable  ef 
holdinff. 

AUene, — ^An  alien  is  not  disabled  from  purchasing 
ktndSflmt  he  is  incapable  of  holding  them  afterwards, 
becaose,  upon  office  fonnd,  they  become  forfeited  to 
the  Crown.  (2  Blac.  Com.  293.)  The  only  exception 
to  this  mle  is,  a  lease  of  a  dwelfing-honse  and  build- 
ings  for  the  purpose  of  habitation  and  trade  (7  Rep. 
17),  which  an  alien  friend  will  be  entitied  to  hold  for 
those  purposes.  But  lie  cannot  protect  himsdf  as 
to  the  possession  of  any  other  real  property,  by 
purdumng  in  the  name  of  a  trustee.  Hie  only 
means  by  which  he  can  be  enabled  to  hold  real  pro- 
perty in  any  part  of  the  United  Kingdom,  is,  by 
befaig  made  a  denizen,  or  becoming  natoraliied, 
which  will  enable  him  to  retam  the  possession  of  aD 
lands  acquired  by  him  subsequently  to  tiiose  events. 
(Co.  litt.  2,  ft.)  It  was,  mdeed,  not  long  smoe 
the  prevailing  opinion  that  the  naturalisation  of  an 
alien  enabled  him  to  hold  lands  acquired  previouiAy 
(Goulds,  29*  pi.  4),  though  by  becoming  a  deniien 
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he  would  on]y  be  entitled  to  hold  lands  soqaired 
afterwards- ;  but  more  recent  decisions  have  estab- 
lished that  there  is  no  such  distinction,  and  that  a 
naturalized  alien  is  no  more  tiian  a  deniien  capable 
of  holding  previously  acquired  lands.  (See  Mr. 
Rudall's  note  to  Hawk.  Abr.  Co.  litt.  17,  n.  38.) 

Attainted-periont, — Persons  attainted  of  treason, 
felony,  or  pramumrti  are  incapable  of  holding 
lands  from  the  time  of  the  offence  committed.  (Co. 
Litt.  42 ;  2  Blac.  Com.  290.)  Hence,  although 
they  may  purchase,  it  will  be  for  the  benefit  of  the 
Crown,  or  the  lord  of  the  fee,  according  to  the  na- 
ture of  the  crime.     (Co.  Litt.  2 ;  15  East,  463.) 

Corporations.  —  Corporations,  whether  lay  or 
ecclesiastical,  aggregate  or  sole,  are,  without  an 
express  license  to  alien  in  mortmain,  disabled  from 
holding  any  lands  they  may  hate  purchased  in  their 
corporate  capacity;  which  lands  will  become  for- 
feited to  the  lord  of  the  fee ;  and  in  case  he  fails  to 
avail  himself  of  the  forfeiture  within  the  prescribed 
time,  the  lands  will  go  to  the  Crown.  Hence  the 
inhabitants  or  parishioners  of  any  place  are  disabled 
from  holding  any  lands  purchased  by  them  under 
those  characters.  (Co.  litt.  3  A.)  The  only  ex- 
ception to  this  rule  seems  to  be  the  case  of  guardians 
and  overseers  of  the  poor  purchasing  lands  for  the 
purpose  of  a  workhouse,  which  they  are  expresdy 
enabled  to  do  by  Act  of  Parliament  (3  &  4  Wm.  4, 
c.  76). 

iloiiMii  (%iMo/t'tf«.— UntQwiiUn  the  last  few 
years,  persons  professing  the  Roman  Catholic  reli- 
gion who  neglected  to  take  the  oath  as  prescribed 
by  the  itat.  31  Geo2  3,  c.  32,  were  disqualified  from^ 
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holding  lands,  except  for  the  benefit  of  their  Pro- 
testant next  of  kin  (stat.  43  Geo.  3,  c.  40)  ^  bnt 
by  statute  10  Geo.  4,  c.  1,  s.  23,  a  Roman  Catholic 
subject  is  enabled  to  hold  any  real  or  personal  estate, 
without  being  required  to  take  any  other  oaths  than 
may  be  required  to  be  taken  by  any  other  of  her 
Majesty's  subjects. 

3.  Penont  totally  dUabledfrwnpurchating. 

The  total  disability  to  purchase  arises  from  two 
causes.  First,  that  the  parties  Vhom  it  embraces 
cannot  be  both  buyers  and  sellers ;  and,  secondly, 
with  a  view  to  prevent  fraud,  which  persons  situated 
in  certain  rdations  might  otherwise  be  tempted  to 
be  guilty  of.  Hence  a  trustee  is  not  permitted  to 
become  a  purchaser  from  himself  of  the  whole  or 
any  portion  of  the  trust  property  {Heme  t.  Meere, 
1  Vem.  465 ;  Aylife  t.  Murray,  2  Atk.  59 ;  Fox 
▼.  Mackreth,  2  Bro.  C.  C.  400 ;  Coles  t.  TVe- 
gotkie,  9  Ves.  234  ;  Es  parte  Bennett,  10  Ves.  3 ; 
Morae  y.  Roy  all,  12  ib.  372),  CTcn  at  a  sale  by 
public  auction  {Whelpdale  ▼.  Cookion,  1  Ves.  sen. 
9 ;  Lieier  r.  lAeter,  9  Yes.  631 ;  Sanderson  ▼. 
Walker,  13  ib.  602 ;  Doumee  t.  Glazebrook,  3  Mer. 
207) ;  which  disability  extends  also  to  his  solicitor. 
(i)oi9iie»y.  Glazebrooi,  tupraj  White  v.  Fueeil,  be- 
fore V.  C.  Leach,  June  29, 1818,  referred  to  in  2  Mad. 
Pract.  p.  110,  2nd  edit.)  But  after  a  trustee  is  dis- 
charged from  his  trust,  he  will  no  longer  be  disabled 
from  purchasing  of  his  eettui  que  trust;  but  then 
he  purchases'subject  to  the  liability  of  haying  the 
sale  set  aside,  if  the  cestuis  que  trust  were  to  say 
within  a  reasonable  time  that  they  were  dissatisfied 
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with  the  purehaie,  and  can  also  shew  that  it  would 
be  for  their  advantage  that  thisshoold  be  done.  Bot,  « 
at  the  same  time,  if  the  trustee's  conduct  was  fair 
and  honourable,  or  rather,  if  there  had  been  no 
nnfiedmess  on  his  part,  he  would  be  entitled  to  a 
return  of  his  pnrchase^money,  and  all  reasonable 
coats  incorred  by  him  in  the  course  of  the  transac- 
tion. {CampMl  T.  Walker,  5  Ves.  678 ;  see 
also  Aylife  y.  Jftirray,  2  Atk.  &8 ;  Crowe  r,  Bd- 
lard,  3  Bro.  C.  G.  117  ;  1  Ves.  215.)  And  upon 
the  whole  it  seems,  that,  notwithstanding  a  trustee 
cannot  purchase  of  himself,  he  is  allowed  to 
purchase  firom  his  eeeiui  que  tmei,  provided  there 
is  a  distinct  and  clear  contract  ascertained  to  be 
such  after  a  jealous  and  scrupulous  examination  of 
all  the  circumstances,  and  there  is  no  fraud,  no  con- 
cealment, no  advantage  taken  by  the  trustee  of  in- 
formation acquired  by  him  in  the  character  of 
trustee.  {Colee  ▼.  Tregoihie,  9  Ves.  246 ;  Mwee 
Y.  Boyall,  12  Ves.  373.)  And  where  an  estate  is 
vested  in  trustees  upon  trust  for  sale,  and  the  trustee 
is  desirous  of  becoming  a  purchaser,  he  may  file  a 
bill  for  the  purpose  of  carrying  the  trusts  into 
execution  under  the  direction  qt  the  Court,  and 
upon  the  sale  apply  to  the  Court  for  leave  to  be- 
come the  purchaser  upon  offering  to  give  more  than 
any  other  person.  {Campbell  v.  Walker,  5  Ves. 
681.)  With  respect  to  a  trustee  for  creditors  pur- 
chasing any  of  the  trust  property  on  his  own  ac- 
count, it  appears  doubtful  whether  the  purchase 
could  be  sustained,  unless  with  the  concurrence  of 
every  one  of  the  creditors ;  for  though  it  has  been 
said  that  if  a  majority  of  the  creditors  agree,  it  will 
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be  sufficient  (Wkelpdale  v.  Cookitm,  1  Ves.  sen.  9), 
the  correctnew  of  this  dictam  is  very  question- 
able.   {Bs  parte  Budge^  1  Mad.  Rep.) 

Solicitor  or  attorney.  —  With  respect  to  an 
attorney's  pnrchasing  of  his  dient,  the  mle  is,  that, 
strictly  speaking  he  is  nnable  to  do  so  as  long  as 
that  relation  subsists  between  them,  yet  when  that 
relationship  is  dissolyed,  this  disability  will  be  re- 
moved. Where  sales  of  this  kind  have  been  im- 
peicfaed,  there  has  been  some  fraud  or  concealment 
on  the  part  of  the  attorney ;  as,  for  example,  he  has 
purchased  in  the  name  of  a  third  party,  or  by  some 
means  or  other  has  eontrvred  to  conceal  the  fact  of 
his  being  the  actual  purchaser ;  and  when  this  is  the 
ease  it  would  afford  sufficient  ground  for  rescinding 
the  sale.  In  a  recent  case,  indeed,  where  a  solicitor 
purdiased  from  his  client  in  the  name  of  a  trustee, 
although  at  a  price  at  which  the  vendor  himself  had 
anthorized  it  to  be  sold,  yet  as  the  solicitor  con- 
cealed the  Cut  that  he  himself  was  the  purchaser, 
the  sale  was  set  aside  as  fraudulent,  notwith- 
standing there  had  been  a  possession  of  upwards  of 
forty  years  under  the  conveyance.  (TWoe/yan  t. 
Charter  (Rolls,  January,  1835,  qfterteardg  pf^ 
firmed  in  the  Home  of  Lordt).)  And  whenever  an 
attorney  or  solidtor  purchases  from  a  late  client, 
he  should  see  that  the  latter  employs  some  other 
attorney ;  otherwise,  by  mixing  together  the  sup- 
posed character  of  attorney  and  purchaser,  he  will 
throw  upon  himself  the  onus  of  proving  that  he  has 
given  his  client  all  that  reasonable  advice  against  him- 
self, he  would  have  given  him  against  any  other 
person.    {Gibeon  v.  Jayee,  5  Yes.  266 ;  Wood  v. 
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Doumea,  18  Ves.  120;  Monieiquieu  ▼.  8aiufy$, 
ib.  302  ;  Ptme  ▼.  Allen  (Lord),  2  Dow.  289.) 

CbrnmisMonera  and  auigneei  qf  banirupts,  Sfc. — 
Commiisioiien,  anigiiees,  and  lolidton,  under  a 
commission  or  fiat  in  bankruptcy,  are,  as  I  have 
already  remarked,  disabled  from  purchasing  the 
bankrupt's  property,  as  are  also  the  assignees  of  an 
insolvent  debtor  (Ejp  parte  Reynolde,  5  Yes. 
707  ;  Ex  parte  Hughee,  6  ib.  61 7  ;  £«  parte  Laeey, 
ib.  652  ;  Ejp  parte  Jamee,  8  ib.  337  ;  Bx  parte 
Bennett  10  ib.  381 ;  Bx  parte  Morgan,  12  ib.  6 ; 
Bx  parte  Andrewe,  2  Rose,  410 ;  see  also  Henl. 
Bkt.  Law,  216) ;  neither  are  the  committee  of  a 
lunatic  permitted  to  purchase  the  lunatic's  estate 
{Wright  y.  Proud,  13  Yes.  156);  nor  can  auc- 
tioneers  purchase  the  estate  they  are  employed  to 
sell.  (Whelpdaler,Cook$on,  1  Yes.  sen.  9 ;  Lister r. 
Lister,  6  Yes.  631 ;  Saundersonr.  Walker,  13  ib. 
602.)  Executors  or  administrators  are  also  disabled 
from  purchasing  the  estate  or  eflfects  of  their  testator 
intestate.  {Hall  t.  Hallett,  1  Cox,  134  ;  Burden  ▼. 
Burden,  1  Yes.  &  Bea.  170.)  This  disqualification 
does  not,  however,  extend  to  a  residuary  legatee 
{Hooper  ▼.  Goodwin,  Cooper,  95),  nor  to  the  next 
of  kin ;  nor  to  the  heir  at  law  of  a  testator  who  has 
devised  away  his  real  estate. 

Mortgagee, — ^Whatever  opinions  may  formerly 
have  prevailed,  it  is  now  clearly  settled  that  the  re- 
lation of  mortgagor  and  mortgagee  does  not  pre- 
clude the  latter  from  purchasing  the  equity  of  re- 
demption.  (Skinner  v.  Stacey,  1  Wils.  80 ;  Oood- 
title  V.  Pope,  7  T.  R.  185 ;  Bx  parte  Marsh, 
1  Mad.  Rep.  48.)    The  cases  in  which  transactions 
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of  this  kind  have  been  seemingly  impugned,  have 
been  those  m  which  the  mortgagee  has  been  a  trustee 
for  sale  (Doumei  t.  Glazebrooke,  3  Mer.  200),  who 
could  not  of  course  sell  to  himself;  or  where  he  has 
taken  «ome  undue  advantage  of  his  situation.  {Gub- 
biru  V.  Creedy  2  Sch.  &  Lef.  214 ;  Webb  y.  Rorke 
ib.  660 ;  Hieks  ▼.  Cooiet  4  Dow.  10,  28.) 
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CHAPTER  III. 

ON    THE    PREPARATION   AMD   DBLIYBRT     OF    THE 
ABSTRACT. 

I.    pRBLIlilNARY  OBSERVATIONS. 

II.  Practicai.  Directions  tor  Preparino  tbb 
Abstract. 

1.  Heading  of  the  abstract. 

2.  Root  or  origin  of  the  title, 

3.  When  a  double  abstract  wUl  be  necessary, 

4.  How  the  various  documents  should  be  set  out, 

5.  Deeds  t  how  to  be  abstracted, 

6.  Attendant  terms, 

7.  Copyhold  assurances. 

8.  wais, 

9.  Fines  and  recoveries, 

10.  Commission  of  fiat  in  bankruptcy. 

11.  Insolvency. 

12.  Acts  <if  Parliament. 

13.  Judgments. 

14.  Decrees. 
16.  Descents. 

16.  Administration. 

17.  Matters  of  fact^ 

18.  Cancellation,  dlterationf  or  erasure  of  docU' 

ments. 

SECTION  I. 

preliminary  observations. 

After  the  contract  is  duly  signed,  the  next  step 

for  the  vendor's  solicitor  to  take  is  to  delifer  an 

abstract  to  the  purchaser,  or  his  solicitor,  either  at, 

or  within  the  tiotie  appointed  by  the  contract  or 
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conditioiis  of  sale ;  and  this  the  fonner  shoald  take 
care  to  do,  aa  an  omiaaion  of  thia  kind  would  avoid 
the  contract  at  law  (Cahnel  t.  Briggt,  1  Salk.  112 ; 
Lock  T.  Wright,  8  Mod.  40  ;  Powell  ▼.  PiUett, 
Gilb.  Rep.  188 ;  HamUtom  {Duekm  qf)  ▼.  Ha- 
Mt/Zon  {Duke  qf),  Groands  and  Rudiments  of  Law 
and  Equity,  4 ;  Berry  t.  Vowtg,  2  Eap.  N.  P.  C. 
640),  and  in  equity  also,  if  time  ia  made  part  of 
the  eaaence  of  the  contract.  (^Buieker  y.  Hmion,  1 
Cha.  Gas.  302;  Keen  t.  Stukeley,  Gilb.  Rep. 
155 ;  Pope  ▼.  Booh,  7  Bro.  P.  C.  184 ;  Fever- 
ekam  (Burl  qf)  ▼.  WaUon,  Rep.  temp.  Finch, 
445 ;  2  Freem.  35  ;  Hatton  ▼.  Long,  ib.  12 ;  Idoyd 
T.  CoUettt  4  Veil.  689,  n. ;  Badcliffe  v.  Warring- 
ton,  12  ib.  326 ;  Hndeon  ▼.  Bartrwm,  3  Mad.  Rep. 
440 ;  Boehin  ▼.  Wood,  Jac.  &  Walk.  419  ;  Withy 
T.  Cb^lJe,  1  Turn.  78 ;  Leehmere  ▼.  Brazier,  2 
Jac.  &  Walk.  239  ;  Levy  t.  X«iiiIo,  3  Mer.  84 ;  see 
also  1  Mad.  Prac.  416,  2nd  edition ;  1  Fonbl.  Eq. 
394.)  Even  where  no  precise  time  ia  stipulated 
for  the  delivery  of  the  abstract,  it  will  be  necessary 
that  it  should  be  delivered  within  a  convenient  time; 
but  what  limit  is  to  be  so  considered  is  involved  in 
considerable  doubt.  To  avoid  any  questions,  there- 
fore, from  aridng  about  the  matter,  the  vendor's 
solicitor  should  in  every  instance  use  due  diligence 
in  forwarding  the  abstract ;  for  a  delay  on  his  part, 
to  say  the  least  of  it,  will  afford  a  pretext  for  the 
same  line  of  conduct  on  the  part  of  the  purchaser, 
which  may  often,  as  I  have  already  remarked  (see 
ante,  4, 5),  cause  great  inconvenience  to  the  vendor^ 
And  as,  on  the  one  hand,  the  vendor's  solicitor 
should  be  carefol  to  deliter  the  abstract  in  proper 
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time,  80,  on  the  other,  the  purchaser's  solicitor 
should  be  equally  active ;  and  when  a  time  is  ap- 
pointed for  the  delivery,  the  latter  should  make  a 
point  of  demanding  it  on  or  before  the  time.  It  is 
not  solely  incumbent  on  the  vendor  to  move  by 
making  a  tender  of  the  abstract ;  something  also  is 
incumbent  on  the  purchaser  to  ask  for  it  (Guett  v. 
Homjraif,  5  Yes.  283)  ;  and  any  laches  on  the  part 
of  the  latter  to  do  this  may  afford  sufficient  ground 
for  rescinding  the  contract ;  and  that  even  where  no 
time  is  appointed  for  the  delivery  of  the  abstract,  if 
the  purchaser's  solicitor  permits  a  considerable  time 
to  elapse  without  asking  for  it. 

Abstract  by  whom  to  be  prepared. — In  ancient 
days  the  practice  seems  to  have  been  to  deliver  over 
the  title-deeds  themselves  to  the  purchaser,  and  the 
abstract  was  prepared  from  such  deeds  by  his  soli- 
citor, and  at  his  own  expense.  This  practice  has, 
however,  been  long  since  done  away  with  (1  Prest. 
Abs.  34),  and  the  established  rule  now  is  for  the 
vendor  to  defray  the  cost  of  the  abstract,  which  is 
prepared  by  his  own  solicitor.  The  abstract  only, 
and  not  the  title-deeds,  is  delivered  to  the  pur- 
chaser's solicitor,  who  afterwards  is  allowed  access 
to  such  title-deeds  in  order  to  examine  them  with 
the  abstract,  which  latter  expense  is  borne  by  the 
purchaser.  Formerly,  also,  it  seems  to  have  been 
customary  for  counsel  to  compare  the  title-deeds 
with  the  abstract ;  but  this  practice  is  now  disused  : 
a  duty  of  that  kind  being  considered  as  falling  more 
properly  within  the  province  of  solicitors  than 
counsel.  In  former  times,  also,  it  was  by  no  means 
an  unfrequent  practice  to  employ  counsel  to  prepare 
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the  abstract ;  but  this  is  not  done  now,  that  task 
deyolyhig  wholly  upon  the  solicitor ;  and  a  Tery  im- 
portant task  it  is ;  as  it  requires  not  only  the 
strictest  attention,  but  also  an  acquaintance  with 
the  laws  of  real  property,  and  the  nature  and  opera- 
tion of  the  Tarious  assurances  by  which  it  may  be 
transmitted  from  one  person  to  another. 
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SECTION  II. 

PRACTICAUDI&SCTIONS  FOR  PREPARINO  TRR 
ABSTRACT. 

1.  Heading  of  the  ab8iraet» 
3.  Root  or  origm  of  the  tUle. 

3.  When  a  double  abstract  toUl  be  necessary . 

4.  How  the  various  documents  s?umld  be  set  out, 
6.  Deeds  how  to  be  abstracted, 

6.  Attendant  terms, 

7.  Copyhold  assurances, 

8.  Wills, 

9.  Fines  and  recoveries, 

10.  Commission  or  fiat  in  bankruptcy, 

11.  Insolvency, 

12.  Acts  cf  ParUameiU, 

13.  Judgments, 

14.  Decrees, 
16.  Descents, 

16.  ildmintf^ra^ii. 

17.  MoWcra  o//ac^ 

18.  Cancellation^  alteration,  or  erasure  <ff  documents, 

I.  Heading  ^f  the  Abstract, 
The  abstract  uauallj  commenoei  with  a  heading 
Mtting  out  the  name  of  the  owner ;  the  nature  and 
tenure  of  the  property,  and  the  estate  or  interest  he 
takes  in  it ;  as  alao  the  name  and  local  description 
of  the  premises.  When  the  description  of  the  par- 
cels is  short,  it  is  sometimes  fully  set  out  in  this 
place,  and  merely  referred  to  in  abstracting  the  sub- 
sequent documents  t  but  the  more  frequent  practice 
18  to  set  out  the  parcels  verbatim  from  tiie  first  ab- 
stracted deed,  and  to  refer  to  them  shortly  in  those 
subsequently  abstracted. 

p2 
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2.  Boot  or  Origin  qfthe  Title. 
In  framing  an  abstract,  the  title  should  be  carried 
back  to  some  document  not  less  than  sixty  years 
old,  that  time  haying,  for  many  years,  been  consi- 
dered as  the  established  period  from  which  a  pur- 
chaser is  entitled  to  require  his  title  to  commence. 
Some  able  writers  have,  indeed,  lately  contended 
that  the  recent  Statute  of  Limitations  (3  &  4  Wm.  4, 
c.  27)  has  shortened  this  period,  and  that,  conse- 
quently, it  would  be  a  convenient  rule  to  take  a 
middle  course,  and  to  treat  fifty  years  as  a  sufiident 
time  to  trace  back  a  title  in  ordinary  cases.  There 
is  nothing,  however,  in  the  statute  to  warrant  the 
introduction  of  any  rule  of  this  kind ;  for  though  it 
renders  the  security  of  sixty  years  better  than  it  was 
before,  because  the  time  witiiin  which  suits  may  be 
instituted  is  thereby  shortened ;  still  another  ground 
of  the  rule,  riz.  the  duration  of  human  life,  is  not  af- 
fected by  it ;  and  the  objection  to  titles  on  the  ground 
that  the  conreying  parties  might  have  been  mere 
tenants  for  life,  or  that  there  may  be  equitable  rights, 
as  between  trustees  and  eettuis  que  trust,  still  exists ; 
although,  to  be  sure,  in  the  last-mentioned  instance, 
the  statute  will  begin  to  run  from  the  time  a  convey- 
ance is  made  to  a  purchaser  (3  &4  Wm.  4,  c.  27,  s.  25). 
Whatever,  therefore,  might  have  been  the  intention 
of  the  legislature  in  passing  this  Statute  of  Limita- 
tions (3  &  4  Wm.  4,  c.  27),  it  has  not  led  to  the 
result  of  shortening  the  period  from  which  titles 
were  to  be  deduct.  (Cooper  v.  Emery,  1  Phill.  388 ; 
HodgkinsouY.  Cooper,  Rolls,  Jan.  28, 1846,  6  Law 
T.  451.)  And  even  a  ozty  years'  title  may  be  in- 
sufficient unless  its  origin  can  be  shewn.     It  also 
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occasionally  becomes  necessary  to  carry  back  the 
title  beyond  that  period ;  as,  for  example,  where  a 
deed,  though  dated  more  than  sixty  years  since, 
operates  as  an  execution  of  a  power  contained  in 
some  previous  deed  or  will,  in  which  case  the  in- 
strument creating  the  power  should  be  abstracted ; 
and  the  like  doctrine  holds  with  respect  to  a  settle- 
ment made  in  pursuance  of  marriage  articles,  where 
the  articles  themselves  must  necessarily  be  inspected 
in  order  to  satisfy  the  purchaser  that  the  settlement 
was  made  in  accordance  with  them.  (1  Prest.  Abs.  70.) 
But  where  a  recovery  has  been  suffered  more  than 
sixty  years  ago,  it  will  be  no  objection  to  the  title 
that  the  deed  or  will  by  which  the  entail  was  cre- 
ated cannot  be  produced.  And  generally,  where  an 
abstract  commences  with  a  conveyance  to  a  pur- 
chaser, and  a  possession  of  sixty  years  can  be  shewn 
under  it,  it  will  be  considered  as  sufficient  evidence 
that  the  party  making  such  conveyance  had  a  lawful 
right  to  do  so.  (1  Prest.  Abs.  16.)  As  a  general  rule, 
therefore,  it  will  be  sufficient  to  commence  an  ab- 
stract with  some  purchase-deed,  settlement,  or  will, 
at  any  date  at  or  beyond  sixty  years,  without  incum- 
bering the  abstract  with  any  of  the  previous  docu- 
ments. Mr.  Preston,  with  his  usual  accuracy  and 
discernment,  remarks,  that  a  deed  of  conve3rance  to 
the  person  who  was  the  first  purchaser  affords  the 
strongest  presumption  that  the  title  was  considered 
good  at  that  timei  and  that  the  person  who  made  it 
was  the  absolute  owner  in  fee-simple ;  but  that 
when  a  title  cannot  be  taken  up  by  a  deed  of  this 
kind,  the  next  best  instrument  for  that  purpose  is 
a  will,  or  some  settlement  made  by  a  person  acting 
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as  the  abiolnte  owner  of  the  fee-iimple.  "  This 
doenmenty"  the  same  learned  writer  observes, 
"with  posMsskm  consistent  with  the  eridenceof 
tide,  famishes  the  like  presunption  of  a  good  title ; 
and  the  presmnptum  is  greatlj  strengthened  if 
there  has  bean  a  fteqneat  change  of  ownership 
withont  any  adrerse  daim«'' 

Pediffrte  ikouid  aeeon^Mmy  abttraet,  trAcii.--— 
As  often  as  a  title  depends  on  a  descent,  a  pedigree, 
authenticated  by  snoh  evidenee  as  would  be  snffi- 
cient  to  sapport  the  title  in  case  of  an  adverse 
claim,  shoidd  accompany  the  abstract.  (1  Prest. 
Abs.  43.) 

Am  to  advowmmi.^^ln  die  osse  of  adyowsons, 
it  was  always  conridered  necessary  to  trace  back 
the  title  farther  than  in  other  kinds  of  real  pro- 
perty. The  reason  of  this  was,  that  the  title 
of  an  advowBOn  might  not  have  been  in  possession, 
nor  an  opportunity  occurred  of  trying  the  title 
within  the  sixty  years.  Thus,  according  to  the 
authority  of  1^  E.  Coke,  there  was  a  parson  of 
one  of  his  churches  who  had  been  incumbent 
there  upwards  of  fifty  years.  Sir  William  Black- 
ftone  also  mentions  (3  Blac.  Com.  251)  that  the 
last  two  incumbents  of  Chelmsford-eam-Fam- 
borougfa  continued  one  hundred  and  one  years ;  so 
that,  as  the  learned  commentator  proceeds  to  re- 
mark) had  the  last  of  these  ineumbents  been  the 
clerk  of  an  usurper,  or  had  been  presented  by  lapse, 
it  would  have  been  necessary  and  unayoidable  to 
the  patron,  in  case  of  a  dispute,  to  have  recurred 
back  above  a  century,  in  order  to  shew  a  clear  title 
and  seisin  by  presentment,  and  admission  of  the 
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prior  incnmbent.  He  then  adds,  that  as  the  title 
of  adTowiODB  is  rendered  more  precarious  than  that 
of  any  other  hereditament,  it  might  not  perhaps  be 
amiss  if  a  limitation  were  compounded  of  a  length 
of  time  and  number  of  aroidances  together ;  as,  for 
instance,  if  no  seisin  were  admitted  or  alleged  in 
any  writs  of  patronage  after  sixty  years,  and  three 
avoidances  were  past.  These  wise  suggestions, 
after  a  lapse  of  many  years,  and  having  been  read 
in  the  interim  by  every  lawyer  in  the  land,  were  at 
length  attended  to,  and  the  object  of  them  carried 
into  effect  by  the  late  Statute  of  Limitations  (3  &  4 
Wm.  4,  c.  27),  by  the  30th  section  of  which  it  is 
eoacled  that  no  advowson  shall  be  recovered  but 
within  three  incumbencies  adverse  to  the  right  of 
presentation,  or  sixty  years.  By  the  section  next 
immediately  following  (sec.  31),  it  is,  however,  pro- 
vided that,  although  incumbencies  by  reason  of 
lapse  will  be  adverse  presentations  within  the  mean- 
ing of  the  period,  yet  that  such  incumbencies  as 
arise  from  the  promotion  of  the  prior  incumbent  to 
a  bishopric  are  not  to  be  so  considered ;  and  one 
hundred  years'  adverse  possession  is  the  extreme 
limit  now  allowed  under  that  statute  for  the  reco- 
very of  an  advowson.  The  title,  therefore,  to  an 
advowson  should  now  be  carried  back  to  a  period  of 
not  less  than  one  hundred  years  ;  to  which  title  a 
list  of  presentations  should  be  annexed,  to  shew 
that  acts  of  ownership  have  been  duly  exercised  in 
conformity  with  such  right  of  presentation. 

Tithes, — Notwithstanding  the  original  right  to 
tithes  must  be  founded  on  a  grant  from  the  Crown 
At  the  dissolution  of  the  monasteries,  yet  no  one 
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ever  bow  thinks  of  calling  for  a  title  commencing 
and  regularly  dednced  from  so  ancient  a  time  as 
this ;  a  clear  sixty  years'  title  being  all  a  purchaser 
of  this  kind  of  property  is  entitled  to  require,  or 
can  compel  a  vendor  to  give. 

Documenti  should  be  abstracted  according  to 
priority  of  their  respective  dates, — The  various 
documents  by  which  the  title  is  to  be  supported 
should  be  inserted  in  the  abstract  according  to  the 
order  of  their  respective  dates,  unless  the  property 
has  come  through  different  channels ;  in  which  case 
the  course  of  each  separate  portion  must  be  traced 
separately  until  the  ownership  of  the  whole  of  them 
unites  in  the  same  party.  As  suppose,  for  instance, 
three  estates,  A,  B,  and  C,  all  held  under  different 
titles,  have  been  purchased  by  D,  then  the  title  6f 
each  of  these  estates  must  be  traced  separately  down 
to  the  conveyance  of  the  whole  of  them  to  D,  after 
which  they  will  all  three  become  consolidated  in 
one  common  title,  and  from  that  period  they  will 
all  be  traced  together  as  long  as  the  entire  property 
continues  to  flow  on  in  the  same  course.  To  ac- 
complish this,  all  the  documents  ''  As  to  A,''  must 
be  abstracted  down  to  D's  purchase-deed.  Next 
the  documents  ''  As  to  B,''  and  then  the  documents 
**  As  to  C,"  down  to  the  conveyance  to  D  ;  which 
being  done,  then  insert  a  heading,  ''  As  to  all  said 
premises,"  commencing  with  the  first  conveyance, 
or  other  disposition  from  D  to  any  other  party.  The 
like  observations  are  also  applicable  where  an  estate 
in  joint  tenancy  or  coparcenary  has  been  severed, 
until  the  whole  estates  unite  again  in  one  common 
title. 


DELIVERY  OP  THE  ABSTRACT.  217 

3.  When  a  double  Abstract  will  be  necessary. 

In  some  instances  an  abstract  relating  only  to 
the  property  intended  to  be  conveyed,  will  not  alone 
saffice ;  as  where  lands  have  been  taken  in  exchange 
(4  Rep.  121 ;  1  Prest.  Abs.  87),  or  allotted  under 
inclosnre  acts,  in  both  of  which  instances  an  ab- 
stract must  not  only  be  furnished  of  documents  of 
title  relating  to  the  estate  sold  or  allotted,  but  of 
those  also  of  the  estates  given  in  exchange,  or  of 
the  original  estates  in  respect  of  which  the  lands 
were  allotted.  The  reason  why  a  double  title  is 
required  in  the  first  instance,  is,  because  the  founda- 
tion  of  an  exchange  was  an  implied  warranty,  which 
engendered  the  right  of  entry  in  case  of  eviction. 
(Shep.  Touch.  290 ;  Finch  L.  27 ;  Shep.  Pract. 
Couns.  2.)  In  the  second  instance,  because  the 
allotted  lands  became  liable  to  the  uses  of  the  es- 
tates in  respect  of  which  they  were  allotted.  The 
statute  of  4  &  5  Wm.  4,  c.  30,  ss.  24, 25,  has,  how- 
ever, made  some  important  alterations  in  the  law 
in  the  latter  case ;  as  that  statute,  by  expressly 
changing  the  uses,  takes  away  any  right  of  eviction 
after  an  exchange  made  of  lands  in  common  fields 
under  the  powers  of  that  Act ;  and  by  a  still  more 
recent  enactment  (8  &  9  Vict.  c.  106),  deeds  of 
exchange  have  no  longer  the  effect  of  creating  any 
warranty,  or  right  of  re-entry,  or  implied  covenant 
by  implication.  But  this  statute  is  only  prospec- 
tive, and  will  not  affect  assurances  made  previously. 
As  to  these,  therefore,  a  double  abstract  will  still  be 
necessary. 

Copyholds. — Another  instance  in  which  an  addi- 
tional abstract  will  be  required,  is  in  the  case  of  an 
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enfiranchifled  copyhold  estate,  when  the  title  of  the 
lord  to  the  freehold  miut  be  shewn,  in  addition  to 
that  of  the  copyholder,  previously  to  his  enfran- 
chisement. 

Leasehoid. — In  the  case  of  leasdiolds  also,  un- 
lets there  is  some  express  agreement  or  stipnlation 
to  the  contrary,  the  vendor  must  be  prepared  to 
produce  his  lessor's  title,  otherwise  he  cannot  compel 
the  purchaser  to  complete  the  contract.  (Boaewell 
▼.  Vaughan,  Cro.  Jac.  196 ;  Lytney  ▼.  Selby,  2 
Lord  Raym.  218;  Keech  ▼.  Hall,  Doug.  21; 
Waring  r.  Macreth,  11  Ves.  343;  Fielder  ▼, 
Hooker,  2  Mer.  424 ;  Purvis  t.  Bayner,  9  Pri. 
488 ;  Souter  ▼.  Drake,  5  B.  &  A.  992.)  It  may 
be  proper  also  to  remark,  that  the  purchaser  of 
leasdiolds  is  equally  entitled  to  a  clear  sixty  years' 
title  as  if  he  were  a  purchaser  of  the  fee-simple 
itself.  (Hodffiineon  t.  Cooper,  6  Law  T.  451.) 
The  title,  also,  should  be  regularly  deduced  from  the 
original  lease  by  means  of  the  intermediate  assign- 
ments, though,  if  these  cannot  be  produced,  their 
loss  may,  in  some  instances,  be  supplied  by  the 
recitals.     (Doe  y.  Maple,  3  Bing.  N.C.  832.) 

Where  the  property  contracted  for  it  of  various 
tenures. — ^When  the  property  consists  of  lands  of 
different  tenures ;  as  where  some  are  freehold  and 
others  leasehold,  or  of  copyhold  or  customary 
tenure,  then  the  purchaser  should  be  furnished  with 
a  separate  abstract  of  each  distinct  species  of  pro- 
perty. 

Advowson, — In  the  case  of  an  advowson,  the 
purchaser  will  be  entitled  to  a  statement  of  the  pre- 
sentations, and  by  whom  made ;  also  the  names  of 
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the  clerks  presented  daring  the  period  of  time  com- 
prised in  the  abstract,  which,  as  I  haTe  ahready 
stated,  OQght  to  extend  over  a  period  of  one  hnn- 
dred  years. 

4.  ^019  the  variaut  DoeummUi  ihould  be  eei  out. 

The  vendor's  solicitor  must  be  espedallj  carefbl 
to  set  oat  every  docament  in  the  abstract  that  can 
in  any  way  affect  the  title ;  as  he  will  render  him- 
self personally  liable  for  the  consequences,  if  he 
suppresses  any  incumbrances,  or  keeps  back  any 
document  whatever,  by  which  the  real  and  true 
nature  of  the  title  may  be  revealed.  (Amot  v. 
Biscoe,  1  Yes.  sen.  96 ;  Burroughe  v.  Loekt  10 
Yes.  475  ;  Botolee  ▼.  Stewart^  1  Sch.  &  Lef.  227 ; 
1  Prest.  Abs.  39.) 

Arrangement  of  the  elaueee.'^ln  order  that  the 
various  clauses  may  the  more  readily  catch  the 
reader's  eye,  It  has  long  been  the  practice  to  dis- 
tinguish the  different  parts  of  the  abstracted  docu- 
ments by  setting  them  out  in  margins,  varying  from 
one  another  In  breadth ;  hence  an  ordinary  abstract 
has  commonly  fSoor  or  five  marginal  spaces.  In  the 
outer  space,  or  margin,  merely  the  date  of  the  instru- 
ment is  inserted.  In  die  first  inner  space,  or  mar- 
gin, if  the  documents  are  deeds,  the  title  of  them, 
as  "  Indentures  of  Lease  and  Release,"  with  the 
names  and  additions  of  the  conveying  parties,  are 
set  out ;  the  recitals  are  commonly  set  out  in  the 
second  ;  the  testatum  in  the  first ;  the  granting  part 
in  the  second ;  the  parcels  in  the  fourth ;  the  general 
words  in  the  fifth ;  the  habendum  in  the  second ; 
the  declaration  of  uses  in  the  third ;  the  powers,  if 
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any,  in  the  second,  as  also  the  covenants ;  and  the 
danse  noticing  the  attestation  and  indorsement  of 
receipt  of  the  purchase-money  in  the  fourth.  There 
is  not,  however,  any  precise  rule  laid  down  as  to  the 
manner  in  which  the  respective  clauses  are  to  be  set 
out.  The  chief  object  of  the  arrangement  is  to 
enable  the  reader,  at  a  single  glance,  to  discover 
any  particular  portion  of  an  abstracted  document ; 
a  method  which  very  considerably  assists  the  inves- 
tigation of  a  lengthy  abstract,  where  it  so  frequently 
becomes  necessary  to  refer  backwards  and  forwards 
from  one  part  of  it  to  another. 

As  to  wills, — Waila  are  commonly  set  out  within 
the  inner  or  first  margin;  but  with  all  due  deference 
to  tiiose  experienced  practitioners  who  have  so  long 
adhered  to  this  plan,  I  think  it  would  be  a  far  better 
one  to  confine  it,  at  any  rate,  within  the  limits  of 
the  second  margin.  Few  instruments  call  for  more 
frequent  or  lengthy  marginal  remarks  from  the  pe- 
ruser of  an  abstract  than  a  will,  on  account  of  the 
various  objects  it  embraces,  and  not  unfrequendy 
from  the  inartificial  manner  in  which  it  is  penned  ; 
so  that  it  often  happens  that  these  observations  are 
too  voluminous  to  be  contained  in  the  remaining 
margin,  and  are,  consequently,  obliged  to  be  ex- 
tended to  the  back  of  the  sheet  or  carried  on  in  the 
margin  of  the  next.  If  possible,  the  marginal  re- 
marks of  the  party  perusing  the  abstract  should  be 
placed  as  nearly  as  possible  to  the  particular  clause 
to  which  they  refer. 

Acts  qf  Parliament — Fines  and  recoveries, — 
Acts  of  Parliament,  as  also  chirographs  of  fines  and 
exemplifications  of  recoveries,  are  usually  set  out 
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within  the  first  margin ;  as  are  also  most  matters  of 
fact  which  in  any  way  concern  the  title  ;  such  as 
marriages,  births,  deaths,  descents,  intestacies, 
failure  of  issue,  or  the  like. 

Order  in  which  docutnenU  should  be  abstracted. 
— ^The  various  documents,  as  also  such  matters  of 
fact  as  are  important  to  the  title,  should  be  ab- 
stracted according  to  the  order  of  their  respectlTe 
dates.  If  there  are  two  documents  of  the  same 
date,  they  should  then  be  abstracted  according  to 
the  order  in  which  they  may  be  presumed  to  have 
been  executed ;  as  for  example :  if  lands  were  con- 
veyed to  trustees  by  one  deed,  upon  trusts  declared 
by  another  deed  of  the  same  date,  the  deed  of  con- 
veyance to  the  trustees  is  the  instrument  which 
should  be  first  abstracted. 


5.  Deeds t  how  to  be  abstracted. 

As  to  the  date  and  parties, — In  abstracting  a 
deed,  the  date  and  name  of  the  deed  are  first  set  out ; 
next  come  the  names  of  the  parties,  who  should 
be  described  by  their  Christian  and  surnames,  with 
the  addition  of  esquire,  gentleman,  yeoman,  &c. 
as  the  case  may  be,  to  which  is  firequently  added 
their  place  of  residence;  and  if  they  are  described 
in  the  deed  as  filling  any  particular  character,  as 
heir,  executor,  trustee,  &c.  they  should  be  so  de- 
scribed in  the  abstract.  This,  indeed,  is  sometimes 
done  where  the  parties  act  in  either  of  the  above- 
mentioned  characters,  but  are  not  so  described  in 
the  deed;  but  whenever  the  latter  is  done,  the 
additional  description  should  be  inserted  within 
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brackets,  in  order  to  ihew  that  they  were  not  so 
described  in  the  abstracted  deed. 

Although  it  is  not  often  done,  I  consider  that  in 
preparing  the  abstract  the  stamps  of  the  abstracted 
deeds  shonld  be  mentioned  underneath  the  date,  in 
order  that  the  purchaser's  solicitor  may  at  once 
ascertain  whether  the  duty  affixed  be  correct  or 
not.  This  often  becomes  a  matter  of  high  import- 
ance, and  yet  it  is  one  that  the  attention  of  counsel 
is  rarely  drawn  to,  in  inyestigating  a  title.  It  is 
one,  howerer,  to  which  I  shall  beg  to  draw  the  at- 
tention of  my  readers  when  I  come  to  treat  of  that 
part  of  my  subject. 

Reeitals.'^AfUT  the  descriptionof  the  parties  come 
the  recitals,  which  should  be  set  out  in  the  order  in 
which  they  occur  in  the  abstracting  deed,  which, 
though  they  may  often  be  considerably  abbreviated, 
should  yet  be  set  out  with  suffident  fulness  to  ex- 
plain their  whole  purport ;  but  when  once  fully  given, 
it  will  be  sufficient,  whenever  it  again  becomes  ne- 
cessary to  notice  such  recital,  to  state  simply  the 
name  and  date  of  the  recited  instrument  (e.^.) 
'*  Reciting  before  abstracted  indres.  of  le.  &  rele. 
of  the  .20th  and  2lBt  days  of  October,  1803." 
Where  brevity  in  an  abstract  is  desirable,  several 
recitals  may  be  noticed  very  shortly ;  as,  '*  Reciting 
before  abstracted  indres.  of  le.  &  rele.  of  20th  and 
21st  days  of  October,  1803.  Abo  reciting  the 
before  abstracted  indre.  of  demise  of  the  Ist  day  of 
Dec  1804  ;  the  indre.  of  appointment  of  the  29th 
day  of  June,  1805 ;  the  indres.  of  le.  &  rele.  of  the 
28th  and  29th  days  of  Sept.  1814 ;  theindre.of  bar* 
gain  and  sale  of  the  1st  day  of  July,  1817 ;  and  the 
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indres.  of  le.  and  rele.  of  the  11th  and  12th  days  of 
Oct.  1823  ;**  to  the  effect  herembefore  abstracted. 
Tntainm. — ^The  testatum  or  witnessmg  part 
i^tild  set  forth  the  nature  of  the  consideration,  and 
where  money  is  required  to  be  paid  in  any  partica- 
-  lar  manner ;  as  in  pursumce  of  the  terms  of  any 
trust  or  power,  then  that  part  of  the  deed  which 
points  ont  snch  particular  mode  of  application  should 
be  fully  abstracted,  in  order  to  shew  that  all  the  ne- 
cessary requisites  have  been  complied  with.  (1  Prest. 
Abs.*  78.)  Where  there  is  a  mere  nominal  consi- 
deration, as  58.  or  a  peppercorn,  it  should  be 
shortly  stated. 

Granting  clause, — The  granting  clause  should 
contain  all  the  words  of  conyeyance,  but  the  words  of 
conveyance  should  not  be  repeated.  If  there  are 
distinct  granting  clauses,  each  clause  should  be 
abstracted  according  to  its  order  in  the  deed.  (1 
Prest.  Abs.  75.)  If  the  conyeyance  is  made  at  the 
request  or  by  the  direction  of  any  particular  person, 
or  where  a  party  is  stated  to  haye  conyeyed  in  any 
particular  character,  as  heir,  executor,  trustee,  &c. 
it  should  be  so  stated.  So  where  a  power  is  exer- 
daed,  the  reference  to  the  power  should  be  inserted, 
together  with  the  prescribed  mode  in  which  it  was  to 
be  executed  and  attested;  and  it  should  also  be 
stated  in  the  attestation  clause  that  all  the  aboye 
requisitions  were  duly  complied  with.     {lb.  id.) 

PareeU.-^The  parcels  should  be  aet  ont  verbatim 
from  the  first  abstracted  deed,  but  in  those  sub- 
sequently abstracted  it  will  be  sufficient  to  refer 
to  them  as  ''  All  before  abstracted  premises  "  (1 
Prest.  Abs.  81,  83);  unless  where  the  description 
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has  been  varied  by  more  recent  assaranoesy  in  which 
case  such  variation  shoold  be  noticed.  {lb,  84.)  If 
there  is  any  exception  reserved  by  the  abstracted 
deed,  it  should  be  set  out  verbatim  in  the  same 
margin,  and  immediately  following  the  parcels. 
The  general  words,  such  as  '*  Together  with  all 
houses,  &c."are  usually  inserted  thus  shortly ;  as  are 
also  the  reversion,  the  all  estate,  and  the  all  deeds, 
&c.  clauses,  vi2. : — "And  the  reversion,  &c.  and  all 
the  estate,  &c.  together  with  all  deeds,  &c.''  But 
should  either  of  such  clauses  contain  any  special 
matter,  it  should  be  fully  set  out. 

Habendum, — ^The  latter  words  of  the  habendum 
as  *'  To  hold,  &c.''  only  are  inserted ;  but  the 
words  of  limitation  following  should  be  fully  stated ; 
as  '*  To  hold  unto  the  said  A  B  and  his  heirs,  to 
the  use  of  the  said  A  B,  his  heirs,  and  assigns,  for 
ever  \**  or  '*  To  hold  unto  and  to  the  use  of  the 
said  A  B,  his  heirs  and  assigns,  for  ever;"  for 
whatever  wor^^  of  limitation  are  here  used,  they 
should  be  copied  verbatim^  and  not  simply  their 
effect  and  operation  inserted  :  as  to  A  B  in  fee, 
to  the  usual  uses  to  bar  dower.  The  latter 
terms  in  fact,  even  in  a  recital,  are  incorrect ;  be- 
cause there  are  many  minute  forms  to  uses  to  bar 
dower,  each  varying  from  the  other  in  some 
essential  particular.  As  for  example,  the  mode  of 
executing  the  power  of  appointment  reserved  to 
the  purchaser ;  which  is  sometimes  directed  to  be 
attested  by  a  certain  number  of  witnesses ;  some- 
times to  be  executed  by  any  deed  or  instrument  in 
writing ;  sometimes  the  power  to  appoint  by  will 
is  omitted,  and  sometimes  it  is  confined  to  a  deed 


DBLIVBBY  OF  THB  ABSTRACT.  225 

only,  bat  without  prescribing  any  number  of 
witneiies;  go  that  under  such  general  terms  as 
those  above  alluded  to,  it  would  be  impossible  for 
any  one  to  know  precisely  what  the  exact  uses  were.  - 
This  indeed  might  in  some  cases  become  very  im- 
portant to  a  title;  as  where  the  party  conveys  by 
appointment  only,  and  the  deed  is  attested  but  by 
.  one  witness,  when  the  power  he  purposes  to  exer- 
cise directs  that  there  shall  be  two. 

Where  there  are  teveral  habefulutn  elautet, — If, 
as  frequently  happens,  there  are  several  habendum 
clauses,  then  each  of  these,  according  to  the  respec- 
tive order  in  which  it  stands  in  the  deed,  must  be  set 
out  in  the  abstract. 

0/  the  reddendum  clause. — ^Where  there  is  a 
reddendum  clause  in  the  deed,  it  may  generally  be 
given  shortly ;  unless  the  render  is  made  payable  in 
any  particular  or  unusual  manner ;  but  where  that 
occurs,  the  manner  in  which  it  is  payable  should  be 
stated.     (1  Prest.  Abs.  101.) 

Declaration  of  ueeSf  truett,  powere,  and  other 
special  matters. — It  requires  considerable  skill  and 
judgment  to  abstract  any  special  limitations  in  a- 
proper  manner,  so  as  to  avoid,  on  the  one  hand, 
'  overloading  the  abstract  with  unnecessary  verbosity, 
and  on  the  other  to  omit  nothing  necessary  to  the 
elucidation  of  the  title.  In  the  instance  of  estates 
tail,  for  example,  the  precise  words  of  limitation 
creating  the  first  estate  tail ;  as  also  of  any  estate 
tail  upon  the  barring  of  which  the  title  depends, 
should  be  fiiUy  set  out;  but  the  remainders,  if 
created  by  the  usual  and  proper  words  of  limitation, 
may  be  simply  stated  to  be  such.  In  cases  where 
a 
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the  reg^ular  words  of  limitation  have  not  been  vaedf 
or  an  estate  only  arises  by  implication,  although  no 
doubt  exists  as  to  the  legal  effect  and  operation,  the 
precise  words  used  should,  nevertheless,  be  copied 
verbatim  into  the  abstract ;  as  should  aiso  all  pro- 
Tisions  for  abridging  or  defeating  any  estate. 
So  where  there  is  a  proviso  for  redemption  in  a 
mortgage  deed,  the  time  and  place  of  payment 
should  be  stated  (if  place  be  mentioned),  as  also  by 
whom  the  money  is  to  be  paid,  and  the  amount  of 
interest  reserved.  Whether  trusts  or  powers  should 
be  abstracted  shortly  or  fully,  will,  in  a  great  mea- 
sure, depend  upon  whether  or  not  such  trusts  have 
arisen,  or  such  powers  have  been,  or  are  intended 
to  be,  exercised.  If  powers  have  not  been  exer- 
cised, or  are  barred,  released,  or  extinguished,  or 
have  become  incapable  of  taking  effect,  or  are  in 
their  nature  immaterial  to  the  title,  it  will  be  suffi- 
cient, in  either  of  those  cases,  simply  to  refer  to 
them.  (1  Prest.  Abs.  151.)  Where  trusts  or  powers 
of  sale  have  been  executed,  the  clauses  (provided 
there  be  such)  exonerating  the  purchaser  from  see- 
ing to  the  application  of  his  purchase-money,  or 
inquiring  into  the  necessity  or  expediency  of  the 
sale,  or  the  performance  of  any  act  or  condition  pre- 
cedent or  concurrent  with  the  sale,  should  be  ab- 
stracted rather  fiilly.     {lb,  id.) 

Covenants. — ^The  common  covenants  in  deeds  are 
usually  abstracted  shortly,  as  follows. — Covenants 
from  said  (vendor)  that  he  was  seised  in  fee ;  had 
good  right  to  convey;  for  quiet  enjoyment;  free 
from  incumbrances;  and  for  further  assurance. 
(Prest.  Abs.  152  ;  Sib.  56.)  If  there  are  any  other 


DELIVERY  OF  THE  ABSTRACT.      227 

covenants,  particularly  if  they  are  of  a  special  na- 
laire,  they  should  be  more  fully  abstracted.  This 
should  more  particularly  be  done  in  the  case  of  a 
sale  of  leasehold  property ;  where  all  burdensome 
covenants  should  be  set  out  in  the  abstract  nearly 
verbatim ;  or  at  any  rate  quite  sufficient  should  be 
extracted  to  explain  their  full  meaning  and  object, 
so  that  a  purchaser  cannot  possibly  be  misled  by 
any  omission  in  such  abstract.  Covenants  from 
trustees  are  simply  inserted  as  covenant  from  the 
said  (trustee)  that  he  has  done  no  act  to  incumber. 

Execution  and  attestation  clause. — It  should  be 
stated  by  what  parties  the  deed  is  executed,  and  if 
Imy  one  or  more  named  in  the  deed  have  omitted  to 
do  so,  that  fact  should  be  mentioned.  Omissions 
of  this  kind  frequently  occur  where  the  dower 
trustee  is  described  as  a  party  to  the  conveyance, 
whose  actual  concurrence  not  being  actually  essential 
to  pass  the  whole  estate  and  interest  intended  to  be 
thereby  conveyed,  is  often  unattended  to ;  but  how- 
ever immaterial  his  concurrence  may  be,  the  fact  of 
his  non-execution  should  nevertheless  be  noticed ; 
for  every  fact  connected  with  the  title  should  be 
stated  precisely  as  it  occurs.  Upon  the  same  prin- 
ciple, therefore,  if  the  instrument  be  executed  in 
any  particular  manner,  it  should  appear  on  the 
abstract  that  it  has  been  executed  accordingly. 
For  example,  where  a  power  has  been  exercised 
in  pursuance  of  some  specific  requisitions  im- 
posed by  the  instrument  creating  it,  the  particu- 
lar mode  of  execution  should  be  stated,  in  order  to 
shew  that  the  terms  of  the  power  have  been  strictly 
complied  with.  So  where  any  act  or  thing  is  re- 
a2 
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quired  to  be  done  beyond  the  mere  simple  act  of 
sealing  and  delivering  the  deed  of  conveyance ;  as 
livery  of  seisin  upon  a  feoffment,  or  enrolment  upon 
a  deed  of  bargain  and  sale,  or  a  disentailing  deed ;  or 
where  the  acknowledgment  of  a  married  woman  is 
necessary  to  give  validity  to  the  conveyance ;  such  of 
those  facts  as  have  taken  place  should  be  mentioned. 
Nor  indeed  will  simply  doing  this,  in  all  instances, 
suffice;  as  in  some  at  least  the  time  also  at 
which  such  acts  were  performed  should  also  be  set 
forth  ;  and  if  th^  lands  lie  in  a  register  county,  and 
the  deeds  or  other  assurances  have  been  duly  re- 
gistered, it  should  be  so  stated.  In  the  instance  of 
a  feoffment  also,  the  manner  in  which  livery  was 
given  or  received ;  as  by  attorney,  or  with  the  con- 
sent of  the  tenants,  where  the  lands  are  on  lease,  as 
the  case  may  be,  is  usually  indorsed  on  the  deed ; 
and  if  this  be  done,  it  should  so  appear  in  the  ab- 
stract. And  in  this,  and  in  fact  in  all  cases  where  a 
deed  is  executed  by  attorney,  it  will  not  be  sufficient 
simply  to  mention  that  fact,  but  the  power  of  attor- 
ney itself  should  also  be  abstracted,  though  this  may 
be  done  very  briefly. 

Memorandum  of  receipt  of  purchase-money, — 
To  the  attestation  there  should  be  annexed  a  memo- 
randum that  the  receipt  of  the  consideration-money 
is  indorsed,  and  if  signed  and  witnessed,  as  the  com- 
mon practice  now  is  in  all  modem  deeds,  those  fewts 
should  be  mentioned.  (1  Prest.  Abs.  72 ;  Bountree 
v./aco^  2  Taunt.  141.) 

6.  Attendant  Terms. 
Where  a  term  has  been  assigned  to  attend  the 


DBLIVE&Y  OF  THE  ABSTRACT.  229 

inheritance,  the  deed  or  other  assurance  by  which 
the  term  was  created  should  be  folly  abstracted,  bat 
the  mesne  adsig^nments  may  be  abstracted  Tery 
shortly.     (1  Prest.  Abs.  25.) 

7.  Copyhold  Asiuranees, 

In  titles  relating  to  copyhold  estates,  in  addition 
to  the  deed  declaring  the  uses,  the  date  of  the  sur- 
renders and  admittances,  by  whom  made,  and  to 
whom,  should  be  set  forth;  such  being,  in  sub- 
stance, the  actual  mode  by  which  property  of  that 
description  is  conveyed  from  one  party  to  another. 
Any  particular  manorial  customs  that  may  affect 
the  property  should  also  be  mentioned,  as  also  the 
admittance  of  the  customary  heir  as  such ;  and 
where  any  estate  tail  has  been  barred,  the  modd  in 
which  it  has  been  done  should  be  stated,  in  order 
that  it  may  be  seen  that  the  customary  requisites 
and  formalities  have  been  duly  complied  with,  and 
any  agreements  or  other  transaction  that  can  in  any 
way  affect  the  equitable  title,  should  also  be  shewn. 
(1  Prest.  Abs.  204.)  In  case  the  property  has  been 
devised  by  will,  it  should  be  stated  whether  there 
was  any  surrender  to  the  use  of  such  will.  Such 
a  surrender  is  not,  however,  now  necessary  to  give 
validity  to  a  will  of  copyhold  property  made  subse- 
quent to  the  year  1815.  (Stat.  55  Geo.  3,  c. 
192.)  But  that  statute,  it  must  be  observed,  is  only 
prospective. 

8.  WilU, 

The  date  of  the  will  itself,  and  not  the  time  at 
which  it  is  proved,  is  what  should  be  set  opposite  to 
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the  commenoement  of  the  will  in  the  outer  margin  of 
the  abstract.  A  will  should  be  abstracted  more  folly 
than  a  deed,  and,  generally  speaking,  eyery  charge 
affecting  the  abstracted  premises  shoold  be  inserted. 
Yet,  where  the  property  is  devised  upon  tmst  to  pay 
debts  and  legacies,  it  will  not  be  absolotely  necessary 
to  set  out  and  specify  the  legacies  ;  because,  where 
real  estate  is  devised  for  purposes  of  this  kind,  the 
purchaser  is  not  bound  to  see  that  the  legacies  are 
paid ;  nor  is  he,  in  fact,  in  any  way  responsible  as 
to  the  manner  in  which  his  purchase-money  may  be 
applied ;  and  the  like  rule  holds  also  with  respect 
to  real  property  devised  to  be  sold  for  the  payment 
of  debts  (Humble  v.  Bill,  1  Ex.  Ca.  Abr.  345 ; 
Smith  V.  Guyon,  1  Bro.  C.  C.  186 ;  William- 
son V.  Curtis,  3  ib.  96 ;  Barker  v.  Duke  of 
Devonshire,  3  Mer.  310;  3  Prest.  Abs.  360), 
unless  such  debts  are  specified  and  scheduled; 
but  if  scheduled,  or  if  even  specifically  men- 
tioned in  the  will,  the  purchaser  will  be  respon- 
sible for  the  application  of  the  purchase-money,  and 
must  see  that  it  is  applied  in  liquidation  of  those 
charges,  unless  the  will  contains  an  express  clause 
exonerating  purchasers  from  all  responsibility  with 
respect  to  the  application  of  such  purchase-money. 
(3  Prest.  Abs.  360 ;  Page  v.  Adams,  Rolls,  July 
30,  1841,  10  Law  J.,  N.  S.  107.)  But  the  latter 
rule  will  not  apply  to  leasehold  estates  sold  by 
executors  in  that  character,  they  being  by  law  in- 
trusted with  a  power  of  converting  the  personal 
estate  of  their  testator  into  money  for  the  purpose 
of  paying  his  debts,  the  application  of  which  a  pur- 
chaser has  no  right  whatever  to  interfere  with;  con- 
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sequently,  from  the  actual  necessity,  and  in  comuMNi 
justice,  he  is  exonerated  from  seeing  how  it  is  laid 
out,  beyond  the  liquidation  of  those  charges  upon 
the  property  which  are  independent  of  the  will,  as 
mortgages,  or  other  charges  thereon,  anterior  to 
such  wiU.  (Butl.  note  to  1  Ins.  290 ;  3  Prest.  Abs. 
259,  260.)  The  fact  of  probate  should  be  set  out 
at  the  foot  of  the  will,  stating  the  court  in  which  it 
was  proved,  and  by  whom  ;  as  also  the  day  of  the 
month  and  year  in  which  such  probate  was  obtained. 
If  the  will  is  registered  in  consequence  of  the  de- 
vised lands  lying  within  a  register  county,  the  fact 
of  registration  should  be  stated.  (1  Prest.  Abs. 
182,  185.) 

9.  Fines  and  Recoveries. 
In  the  case  of  fines  and  recoveries,  the  practice  is 
to  set  out  in  the  outer  margin  the  term  and  reign  of 
the  king  or  queen  for  the  time  being  in  which  they 
were  levied  or  suffered,  and  not  the  day  of  the 
month  and  year  in  which  those  assurances  were 
made :  "  as  Hilary  Term,  40  Geo.  3."  In  the  case 
of  a  fine,  the  abstract  should  specify  what  particular 
species  of  fine  it  was ;  as  sur  cognizance  de  droit 
come  ceo,  Sfc,  sur  concesscetf  ^'c, ;  and  should  also 
contain  the  names  of  the  parties,  viz.  the  conusor, 
conusees,  as  also  the  parcels  as  set  out  in  the  fine, 
with  their  local  situation.  In  the  exemplification  of 
a  recovery,  the  names  of  the  demandant,  tenant,  and 
vouchees,  in  the  course  and  order  in  which  the  par- 
ties were  respectively  vouched ;  as  also  all  the  parcels, 
with  their  local  description,  as  well  as  the  time  at 
which  the  writ  of  seisin  was  returnable,  and  seisin 
delivered,  should  be  all  stated. 
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10.  Commisrian  or  Fiat  in  Bwnkruptey. 
In  the  case  of  a  commurion  or  fiat  in  bankmptcy 
prior  to  the  statote  of  the  1  &  2  Wm.  4,  c.  56,  it  ia 
requsite  to  abstract  the  oommiarion  oommendng 
with  the  date,  which  should  be  inserted  in  the  usual 
Banner  in  the  outer  margin,  then  stating  the  com- 
mission or  fiat,  and  the  names  of  the  commissioners, 
with  the  clause  of  quortan,  in  order  that  it  may  be 
seen  whether  the  commissioners  have  duly  exercised 
their  authority,  and,  of  course,  the  deed  of  bargain 
and  sale  of  the  commissioners.  (1  Prest.  Abs.  167.) 
But  the  property  of  bankrupts,  since  the  passing  of 
the  Act  aboTC  alluded  to,  vests  in  the  assignees,  with- 
out any  other  couTeyance.  When,  therefore,  the 
bankruptcy  is  subsequent  to  the  above-mentioned 
statute,  the  recital  of  the  trading  and  act  of  bank- 
ruptcy, as  also  the  appointment  of  the  assignees, 
should  be  set  out  rather  fully;  unless  where  the 
bankrupt  himself  concurred  in  the  conveyance,  who, 
in  that  case,  would  be  estopped  from  disputing  either 
of  the  above  facts. 

11.  Insolvency. 
Where  the  title  is  traced  through  an  insolvent, 
if  the  proceedings  be  prior  to  thestatute  1  &  2  Viet, 
c.  110,  the  time  of  presenting  and  filing  of  the  pe- 
tition by  the  insolvent,  the  conveyance  and  assign- 
ment to  the  provisional  assignee,  and  the  conveyance 
and  assignment  by  such  provisional  assignee  to  the 
creditor's  assignee,  must  be  set  out  in  the  abstract ; 
and  these  assurances,  which  are  filed  of  record  in 
the  court,  must  be  authenticated  by  a  copy  of  such 
record  made  upon  parchment  under  the  seal  of  sndi 
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court.  (Stat.  7  Geo.  4,  c.  57,  m.  11,  19.)  If  the 
proceediogs  are  subsequent  to  tl^e  aboye-mentioned 
statute  of  the  1  &  2  Vict.  c.  110,  then  the  order 
made  under  such  last-mentioned  Act  duly  entered 
of  record  of  the  petition  of  the  insolvent,  or  upon 
the  petition  of  an  execution  creditor,  vesting  the 
estate  and  effects  of  the  insolvent  in  the  provisional 
assignee,  and  likewise  the  order  appointing  the  cre- 
ditor's assignee,  must  be  set  out  in  the  abstract, 
and  must  be  verified  by  such  certified  copy  written 
out  upon  parchment  under  the  seal  of  the  Court 
(ss.  42,  45,  46).  And  where  any  conveyance  of  an 
insolvent  would  require  to  be  registered,  in  that 
case,  as  the  certified  copy  should  be  registered  in  the 
same  manner  as  an  ordinary  conveyance,  the  fact  of 
registration  should  be  mentioned  in  the  abstract. 

If  the  proceedings  are  under  the  Act  5  &  6  Vict, 
c.  116,  which  authori2es  the  Court  of  Bankruptcy 
to  administer  relief  to  insolvent  debtors  at  large, 
the  abstract  should  set  out  the  insolvent's  petition 
for  protection  from  process,  the  nomination  by  the 
commissioner  of  the  ofSdal  assignee,  and  then  the 
final  order  made  by  the  commissioner  for  the  pro- 
tection of  the  person  of  the  insolvent  from  all  pro- 
cess, and  for  the  vesting  of  his  estate  and  effects  in 
the  official  and  creditors'  assignee.  And  as  this  Act 
requires  a  meeting  of  the  creditors  to  be  called  be- 
fore the  assignee  can  sell  the  real  estate,  the  fact  of 
the  meetmg  having  been  held,  and  the  resolution  of 
the  creditors  approving  and  directing  the  sale, 
should  perhaps  properly  appear  on  the  abstract, 
{Sideboiham  v.  Barringtont  4  Beav.  110 ;  Wright 
T.  Maunder^  ib.  512.) 
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12.  Acts  of  Parliament, 
Where  there  is  .any  piiyate  Act  of  ParUtment 
relating  to  the  title,  the  osnal  practice  is  to  abstract 
it  very  shordy,  because  a  printed  form  of  the  Act 
itself  is  always  forwarded  with  the  abstract. 

13.  Judgments. 
It  was  not  formerly  usual  to  abstract  judgments, 
the  practice  being  for  the  purchaser  to  search  for 
them,  except  in  those  cases  where  such  search  was 
rendered  unnecessary  by  the  equitable  protection 
afforded  by  an  attendant  term,  or  the  like ;  but  as 
since  the  statute  of  the  1  &  2  Vict.  c.  10,  judg- 
ments are  made  an  actual  charge  upon  the  lands, 
the  vendor's  solicitor  ought  to  abstract  them. 

14.  Decreet . 
Decrees  or  decretal  orders,  where  they  in  any  way 
affect  the  property,  should  be  abstracted.  And 
wherever  there  has  been  a  reference  to  the  Master 
upon  any  point  relating  to  the  tide,  his  report, 
together  with  the  order  or  decree  thereupon,  should 
be  stated. 

15.  Descents. 

Descents  should  be  proved  by  an  authenticated 
pedigree,  in  which  the  names  of  the  parties,  and  the 
days  of  their  births,  marriages,  and  deaths,  as  also 
of  the  respective  ages  at  which  they  each  respec- 
tively died,  all  of  which  should  be  copied  out  ver- 
batim. To  this  should  be  added  extracts  from 
ancient  leases,  or  land-tax  assessments,  or  such 
other  evidence  of  ownership  as  can  be  produced  to 
shew  the  manner  in  which,  and  by  whom,  the  pro- 
perty has  been  enjoyed. 
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16.  Administration. 

Where  letters  of  adminutration  have  been  granted, 
it  should  be  mentioned  whether  they  were  general  or 
special,  the  name  of  the  Court  out  of  which  they 
were  obtained,  and  to  whom  granted.  The  date 
also  should  be  set  out  in  the  usual  way  in  the  outer 
margin. 

17.  Matters  of  Fact. 

Matters  of  fact,  such  as  births,  marriages,  and 
deaths,  should  be  inserted  in  the  order  in 
which  they  occur ;  and  if  authenticated  by  certi- 
ficates, the  latter  with  the  dates  of  the  events 
therein  certified  should  be  set  out.  In  the  case  of 
intestacy,  letters  of  administration  are  the  most 
satisfactory  evidence  of  that  fact,  and  if  they  have 
been  obtained,  they  should  be  abstracted  for  that 
purpose. 

18.    Cancellation,  Alteration,  or  Erasure  of 
Documents. 

Before  dismissing  this  portion  of  my  subject,  I 
consider  it  will  be  proper  to  remark  that  no  fact 
or  circumstance  whatever  connected  with  the  title 
should  be  omitted,  simply  because  such  fact  or  cir- 
cumstance may  be  insufficient  to  invalidate  it. 
Take,  for  example,  the  case  of  the  cancellation  of  a 
material  deed,  which,  as  the  law  now  stands,  will 
not  annul  it,  or  restore  the  estate  to  the  former 
proprietor.  {Magennis  ▼.  McCullough,  Gilb.  Eq. 
Cas.  235  ;  Bolton  v.  Carlisle  {Bishop  of),  2  Hen. 
BLickst.  264  ;  Perrott  v.  Perroit,  14  East,  423  ; 
see  also  Roe  v.  York  (Archbishop  of),  6  East,  86  ; 
Doe  dem,  Courtail  v.  Thomas,  9  B.  &  C.  288.) 
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Still  a  tact  of  that  kind  ought  not  to  be  passed 
bj  nnnotioed  in  the  abstract.  If  an  erasure  or 
interlineation  has  been  made  subsequent  to  the 
execution  of  the  instrument,  that  fact  should 
be  disclosed,  together  with  the  manner  and  cir- 
cumstances under  which  it  was  done;  and  the 
more  particularly  so,  as  a  fraudulent  alteration  by 
either  of  those  means,  if  made  by  the  person  himself 
taking  under  it,  would  vitiate  his  interest  alto- 
gether. It  was,  indeed,  formerly  considered  that 
an  alteration,  by  erasure  or  interlineation,  would 
avoid  the  whole  instrument,  even  if  made  by  a  mere 
stranger.  But  the  strictness  of  this  rule  has  been 
latterly  so  far  relaxed,  that,  as  the  law  now  stands, 
an  alteration  by  a  stranger  will  not  of  itself  invali- 
date a  deed  or  other  instrument ;  so  that  now  the 
original  contents  will  still  be  allowed  to  retain  their 
e£fect  and  operation,  if  it  can  be  clearly  shewn  what 
that  effect  and  operation  was.  To  accomplish  this, 
the  mutilated  instrument  may  be  given  in  evidence 
as  far  as  its  contents  appear ;  and  extrinsic  evidence 
will  be  admitted  to  shew  what  parts  have  been  erased 
or  altered,  as  also  of  the  words  contained  in  such 
altered  or  erased  parts ;  but  if  for  want  of  this  evi- 
dence, or  any  uncertainty  arising  out  of  it,  the  ori- 
ginal contents  of  the  deed  cannot  be  ascertained, 
then  the  old  rule  would  become  applicable,  or,  more 
properly  speaking,  the  deed  would  become  void  for 
uncertainty.  In  cases  of  this  or  a  like  kind,  every 
fact  and  circumstance,  as  I  have  before  stated,  con- 
nected with  such  alteration  or  erasure,  should  be 
fully  revealed  by  the  abstract.  (See  1  Prest.  Abs. 
156,  157.) 
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CHAPTER  IV. 

DUTIES    OF    PURCHASB&'S    SOLICITOR    IN    INTKS- 
TI6ATIN6  THE   TITLE. 

1.  Preliminary  remarks. 

2.  Practical  suggestions  on  the  perusal  qf  an  ab- 

stract, 

3.  Legal  operation  and  effect  qf  the  various  instru* 


4.  Execution  and  attestation  of  documents, 

5.  Descents, 

1.  Preliminary  Remarks. 

The  principal  duty  of  the  purchaser's  solicitor 
is  to  ascertain  whether  the  vendor  can  confer  a 
good  title,  and  if  so,  then  to  take  care  that  the 
property  is  properly  conveyed  to  his  client.  In 
investigating  a  title,  the  nsoal  coarse  is,  for  the 
purchaser's  solicitor  to  ascertain  whether  a  good 
and  marketable  title  appears  on  the  face  of  the 
abstract ;  and  if  satisfied  in  this  respect,  to  com- 
pare it  with  the  documents  therein  set  forth,  in 
order  to  discover  how  far  they  correspond ;  and 
being  satisfied  also  upon  this  most  essential  point, 
to  see  that  the  documents  themselves  are  legally 
executed  by  the  proper  parties,  and  duly  attested. 
Where  there  is  pecuniary  consideration,  he  should 
also  see  that  the  receipt  is  duly  indorsed  and  signed. 
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If  enrolment  was  essential,  he  should  see  that 
this  has  been  done  aooordinglj ;  and,  what  is  fre- 
quently ne^er  thought  of,  or,  at  any  rate,  very 
frequently  overlooked,  he  should  ascertain  that  the 
deeds  bear  the  proper  stamps. 

Abstract  should  be  submitted  to  counsel;  When. 
— If  the  title  is  in  the  least  degree  complicated,  the 
abstract  should  always  be  submitted  to  counsel  for 
perusal.  Strictly  speaking,  indeed,  it  is  the  duty 
of  a  purchaser's  solicitor  to  submit  the  abstract  to 
counsel  in  every  instance,  and  by  omitting  to  do 
so,  he  renders  himself  personally  responsible  for 
any  loss  or  prejudice  his  client  may  sustain  in  con- 
sequence of  his  accepting  a  bad,  incumbered,  or  un- 
marketable title.  (Thwaites  ▼.  Mackerson,  3  Carr. 
&Pay.  341 ;  Wilson  ▼.  Tucker,  3  Stark.  104.)  But 
this  personal  liability  may  often  proye  an  inade- 
quate recompense  for  the  consequences  of  an  act  of 
negligence  of  this  kind.  Many  solicitors,  however 
willing,  may  be  wholly  unable  to  compensate  a 
client  who,  on  account  of  having  bought  property 
with  a  defective  title,  is  either  evicted  from  it  out- 
right, or  compelled  to  hold  it  saddled  with  heavy 
incumbrances ;  added  to  which,  all  remedy  against 
a  solicitor  for  a  default  of  this  kind  will  be  barred 
by  the  Statute  of  Limitations  (stat.  21  Jac.  1,  c.  16), 
six  years  after  the  commission  of  the  act  or  de- 
fault, without  any  reference  to  the  time  the  actual 
damage  accrued  {Short  v.  3i*Carihy,  3  B.  &  A. 
626;  Howell  t.  Young,  5  B.  &  C.  259;  2  Carr. 
&  Pay.  238) ;  consequently,  if  such  damage  did  not 
accrue  within  the  six  years,  the  remedy  against  the 
sotidtors  would  be  altogether  barred.    And  even 
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where  compensation  coald  be  obtained ,  from  what 
I  have  seen  in  matters  of  a  like  kind,  I  do  not  be- 
lieve that  one  wronged  client  out  of  ten  would  at- 
tempt to  enforce  it.  As  a  moral  point  of  duty, 
therefore,  if  the  slightest  doubt  arises  upon  the 
validity  of  a  title,  no  solicitor  should  rely  simply 
upon  his  own  opinion,  or  take  upon  himself  the 
responsibility  of  accepting  it  without  having  had 
the  title  investigated  by  counsel. 

2.  Practical  Suggestions  on  the  Perusal  of  an 

Abstract. 
The  principal  objects  to  be  kept  in  view  in  pe- 
rusing an  abstract,  are, — 1.  To  see  that  the  title  is 
carried  back  sufficiently  far.  2.  To  discover  the 
legal  operation  andefifect  of  the  various  instruments, 
and  the  capacity  of  the  various  parties.  3.  That 
there  is  a  clear  deduction  both  of  the  legal  and 
equitable  estate;  to  arrive  at  which  it  must  be 
ascertained  that  all  particular  estates  are  either 
determined  or  can  be  conveyed  to  the  purchaser, 
and  that  there  are  no  incumbrances,  or  if  there  are, 
that  they  are  of  such  a  nature  as  can  be  gotten  rid 
of,  so  that  a  clear  and  unburdened  estate  may  pass  to 
the  purchaser.  4.  It  must  appear  beyond  all  doubt 
that  the  parcels  comprised  in  any  deed  then  under 
investigation  are  the  same  that  are  comprised  in 
the  former  deeds  (3  Prest.  Abs.  33) ;  and  if  the  iden- 
tity does  not  sufficiently  appear  from  the  abstract, 
it  must  be  authenticated  by  extraneous  evidence. 
This  can  usually  be  effected  through  the  medium  of 
land-tax  or  poor-rate  assessments,  when,  if  it  should 
appear  that  such  assessments  have  been  made  with- 
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out  any  Tariation,  except  in  the  change  of  the 
owner 'a  name,  it  may  reasonably  be  presumed  that 
all  is  right.     (lb.  id.) 

Ditiinction  between  quettiont  of  conveyance  and 
gueitions  of  title. — Another  object  which  must 
nerer  be  lost  sight  of  during  the  course  of  investi- 
gation, is  the  distinction  between  questions  merely 
of  conTeyance  and  questions  of  title ;  that  is  to 
say,  if  the  estate  is  outstanding  in  a  trustee  or  any 
one  who  is  under  a  legal  obligation  to  make  such  a 
conveyance  as  the  vendor  shall  direct,  then  it  is  a 
question  of  conveyance  merely  ;  but  if  the  estate  be 
outstanding  in  a  party  who  is  under  no  legal  or 
moral  obligation  to  convey  it,  it  is  a  question  of 
title.  {Elliott y.Merryman,  Barnardist,  82;  Wynn 
V.  Williams,  5  Ves.  130;  Page  v.  Adam,  9  L.  J. 
407.)  In  the  latter  instance  the  title  is  bad ;  in 
the  former  it  is  good  ;  for  the  vendor  being  able  to 
obtain  the  concurrence  of  all  necessary  parties,  is 
thus  enabled  to  convey  an  absolute  estate  to  the 
purchaser. 

Ho%D  to  analyze  am  abstract. — It  will  generally 
be  advisable  for  the  peruser  to  make  an  analysis  of 
the  abstract,  which  vriU  be  found  to  accelerate  as 
well  as  simplify  the  labour  of  investigation.  This 
course  will  be  particularly  advantageous  where  dif- 
ferent parcels  of  land  are  derived  through  various 
channels,  and  the  several  documents  relating  to  each 
are  blended  together  in  the  abstract,  according  to 
their  respective  dates,  when  considerable  confusion 
may  arise,  unless  each  portion  is,  as  it  ought  to  be, 
arranged  under  a  distinct  head,  and  treated  alto- 
gether as  if  it  was  a  distinct  title,  until  the  various 
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portions  unite  in  one  person  ;  and  the  like  observa- 
tions are  also  applicable  to  cases  where  there  have 
been  several  mortgages  of  the  same  lands  to  dif- 
ferent mortgagees,  when  the  titie  of  each  mortgagee, 
as  also  the  titie  of  the  equity  of  redemption,  should  be 
distinctiy  considered.  An  investigation  of  this  kind 
will  be  greatiy  accelerated  by  making  a  short  analy- 
sis, an  excellent  form  of  which  is  furnished  by  Mr. 
Preston,  in  the  appendix  to  his  valuable  work  on 
abstracts  of  titie. 

In  an  ordinary  case,  an  abstract  of  an  estate  of 
inheritance  may  be  analyzed  in  the  following 
simple  manner: — 1796,  3rd  and '4th  of  June. 
Indres.  of  le.  and  rele. — Rele.  A  B  conveyed  to  C  D 
in  fee;  1800,  Oct.  7,  C  D  devises  to  E  F  in  fee ; 
1801,  Nov.  10,  testator  died ;  1802,  Jan.  17, 
will  proved  in  Prerogative  Court  of  Canterbury ; 
1803,  1st  and  2nd  of  March,  E  F  conveys  to  J  H 
in  fee  to  uses  to  bar  dower ;  1805,  12th  of  May, 
J  H  mortgages  to  J  L  by  appointment ;  and  thus 
continue  to  set  out  the  various  instruments  accord- 
ing to  their  respective  dates  and  orders. 
.  What  inquiries  should  be  made  when  important 
documents  are  omitted, — After  making  an  analysis 
of  the  abstract,  the  attention  should  be  particularly 
directed  to  see  whether  every  document  necessary  to 
the  elucidation  of  the  titie  is  there  set  forth ;  and  if 
it  should  appear  that  any  are  omitted,  or  merely 
mentioned  in  the  recitals,  or  simply  referred  to, 
they  should  be  called  for  and  their  production  in- 
sisted upon.  This  frequently  occurs  where  persons 
seised  in  fee  have  made  wills,  but  have  made  no 
disposition  of  the  abstracted  property ;  when  the 
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will  ought  to  be  produced,  as  affording  the  best  sad 
mqtt  condusiTe  and  satisfactory  e? idenoe  of  that 
fact.  The  comnum  practice  of  cfrnveyaiieersy  how«> 
ever,  is  to  rest  satisfied  with  the  productiom  of  the 
probate  copy,  and  not  to  require  the  original  wilL 
(Got.  £?.  1.)  Inquiry  should  also  be  made  as  to 
whether  any  owners  of  the  property  eieeuted  a  mar- 
riage settlement,  and,  if  so,  its  production  should  be 
required,  in  order  to  ascertain  that  the  property 
is  not  affected  by  it,  and  nothing  should  be  taken  for 
granted  where  proper  eridenoe  of  the  (act  can  be 
prodaeed.  Hence  the  peruser  el  an  abstract  should 
never  rest  satisfied  with  the  bare  statement  of  the 
fact  of,  '*  fine  levied,"  or,  **  recovery  suffered  ac- 
cordingly ;"  but  should  call  for  the  production  of 
the  chirograph  of  the  fine,  or  eiemplification  of  the 
recovery.  Every  stated  fact  should  be  supported 
by  the  proper  evidence.  To  prove  intestacy,  there- 
fore, letters  of  administratbn  to  the  effects  of  the 
intestate  should  be  produced ;  to  prove  the  appoint- 
ment of  executors,  an  office  extract  firom  the  will  by 
which  they  were  so  appointed ;  to  prove  a  pedigree,' 
certificates  of  births,  baptisms,  marriages,  deaths, 
and  burials ;  and  to  prove  the  payment  of  an  an- 
nuity, or  other  annual  charge,  the  last  reeeipt  from 
the  party  entitled,  acknowledging  the  payment. 

Office  copies  from  awards  under  Indosure  Acts, 
and  an  attested  and  examined  copy  of  an  Act  of  Par- 
liament, not  made  a  public  one,  or  a  printed  copy  of 
it  made  evidence  should  bercalledfor,whensuchdoett- 
ments  in  any  way  relate  to  the  abstracted  premises. 

Where  any  importmU  fact  U  not  mentionedf  «• 
it^uiry  beeomee  re^uwi^— Where  any  iaportaat 
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fact  is  not  stated  in  the  abstract ;  as,  for  example, 
the  enrolment  of  a  deed  of  bargain  and  sale,  or  dis- 
entailing  deed ;  livery  of  seisin  in  the  ease  of  a  feoff- 
ment ;  the  acknowledgmentof  a  married  woman ;  the 
registration  of  a  deed  in  a  register  eonnty ;  or  that 
the  terms  of  a  power,  as  where  a  deed  is  required 
to  be  attested  by  two  witnesses,  have  been  duly 
oomplied  with,  it  should  be  asiced  whether  these 
things  have  been  done. 

Where  any  unaeeouniMHe  act  ha»  been  donej 
inquiry  beeomee  necessary. ^-AaoHhex  subject  de- 
manding a  strict  inquiry,  is  when  any  unaccountable 

I  circumstance  appears  on  the  abstract;  as  where 

any  act  is  done  without  any  apparent  reason,  which 
is  a  matter  always  sufficient  to  excite  suspicion  ;  as, 
for  instance,  where  a  feoffment  is  made,  or  a  fine 
levied,  or  a  recovery  suffered,  and  there  does  not 
appear  to  have  been  any  ostensible  cause  for  those 
assurances  having  been  made  and  entered  into.  So, 
where  any  unusual  occurrence  takes  place,  as  when 
a  deed  is  delivered  as  an  escrow,  it  should  be  fully 
ascertained  that  every  condition  has  been  performed , 
and  that  the  second  delivery  has  taken  place. 

ReqweitionSf  how  tuualiy  inserted, — Requisitions 
like  those  I  have  just  alluded  to  are  generally  in- 

I  sorted  in  the  margin,  where  they  readily  attract  the 

attention ;  the  more  important  points  being  set  out 
at  the  end  of  the  abstract.  Before,  however,  any 
marginal  remarks  are  made,  the  abstract  should  be 
gone  through  and  analyzed,  otherwise  the  margins 
may,  as  I  have  often  seen  them,  be  incumbered  with 
a  host  of  requisitions,  which,  on  a  further  perusal, 
it  will  be  seen  have  been  already  complied  with. 
r2 
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Legal  operation  and  effect  of  the  variout  tn- 
strumente.  —  The  conBtniction  of  the  yarions 
docaments  necessary  to  establish  a  title  is  one  of 
the  most  difficnlt,  yet  important,  portions  of  a  con- 
veyancer's duties.  Sometimes  one  part  of  an  in- 
strument is  repugnant  to  another,  when  it  becomes 
a  question  which  is  to  prevail,  and  this,  in  great 
measure,  will  depend  on  the  kind  of  instrument  in 
which  such  repugnancy  is  found ;  if  it  be  in  a  deed, 
then  the  general  rule  is,  that  the  former  clause  shall 
prevail ;  if  in  a  will,  that  the  latter  clause  shall  con- 
trol the  former  one ;  though  both  in  deeds  and  wills, 
as  will  be  shewn  hereafter,  these  rules  are  not  with- 
out some  exceptions.  The  same  words  also,  when 
inserted  in  a  deed,  may  receive  a  different  inter- 
pretation than  when  found  in  a  will ;  and  even  when 
foimd  in  an  instrument  of  the  same  kind,  it 
may  operate  differently  in  relation  to  the  time 
at  which  such  instrument  was  made ;  as  a  will 
made  prior  to,  or  subsequent  to  the  late  Will  Act 
(Stat.  1  Vict.  c.  26) ;  or  even  when  contained  in 
the  selfsame  instrument,  when  the  identical  terms 
are  applied  to  property  of  a  distinct  kind,  or  to  de- 
visees who  stand  in  a  peculiar  degree  of  relationship 
to  each  other.  The  same  terms  may  also  convey  a 
different  interest  when  they  relate  to  an  equitable, 
than  they  would  if  applied  to  a  legal  estate. 

Where  one  part  qf  an  instrument  is  repugnant 
to  another, — As  a  general  rule,  in  the  case  of  a  deed 
where  the  clauses  have  been  repugmint  to  each 
other,  the  former  clause  has  been  allowed  to  pre- 
vail, though  its  effect  would  be  to  annihilate  the 
latter  one  altogether ;  as  if  a  grant  were  to  be  made 
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to  A  and  his  heirs  in  the  premises,  and  by  the 
habendum  the  limitation  was  to  be  restramed  to  his 
life,  the  habendum  would  be  rejected  as  repagnant 
to  the  estate  of  inheritance  conferred  on  him  by  the 
premises,  which  a  subsequent  clause  would  not  be 
permitted  to  divest.    (21  Hen.  6,  c.  7  ;  2  Rep.  23 ; 
8  Rep.  56;  Prest.  Shep.  Touch.  102.)    But  the 
habendum  may  explain  what  particular  kind  of 
heirs  were  intended,  without  being  considered  re- 
pugnant to  the  grant ;  therefore  a  limitation  to  A  and 
his  heirs ;  habendum  to  A  and  the  heirs  of  his  body, 
would  not  be  considered  as  inconsistent ;  but  the 
habendum,  explaining  the  particular  kind  of  heirs, 
cuts  down  what  would  otherwise  hate  been  an  estate 
in  fee-simple  into  an  estate  tail..   (8  Co.  154,  b,) 
And,  although  the  general  rule  of  law  is,  that  where 
there  is  any  repugnancy  between  the  premises  and' 
the  habendum,  the  former  shall  operate  and  the 
latter  be  rejected,  there  are  still  certain  circum- 
stances under  which  the  habendum  will  be  allowed 
to  supersede  the  former :  as  where  the  property 
is  so  limited  that  the  grant  is  made  to  a  person 
incapable  of  taking  under  it,  an  instance  of  which 
occurred  in  Spyve  t.  Topham  (3  East,  155).     In 
that  case  the  lease  for  a  year  was  made  to  Bass,  and 
the  re-lease,  which  was  between  one  Thickertbn,  of 
the  first  part,  Topham,  of  the  second  part,  and 
Bas^  as  a  trustee  for  Topham,  of  the  third  part, 
in  consideration  of  700/.  paid  by  Topham,  it  was 
witnessied  that  Thackery  confirmed  to  Topham  and 
his  heirs,  to  hold  to  Bass  and  his  heirs  to  uses, 
which  gave  Topham  a  power  of  appointment.  Now 
as  the  lease  for  a  year  was  made  to  Bass,  Topham 
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had  no  estate  which  was  capable  of  «n  enlargement ; 
and  it  was,  therefore,  nrgoAt  that  as  Bass  was 
named  in  the  habendum  only,  and  not  in  the  granting 
clause  of  the  lease,  he  would  not  be  deemed  the  re- 
leasee. The  Cooit,  howeyer,  rejected  the  grant  or 
re -lease  to  Topham,  and  treated  Bass,  though  nwned 
in  the  habendum  and  omitted  in  the  premises,  as  the 
re-leasee ;  the  jvdges  at  the  same  time  observing,  that 
the  cases  cited(4i)  were  perfectly  satisfactory  inanUio- 
rizing  them  to  put  a  constnictbn  npon  the  deed  in 
support  of  it,  which,  from  the  reason  and  sense  of  the 
thing,  they  should  probably  have  done  without  such 
authorities.  But,  generally  speaking,  where  one 
person  is  named  as  a  grantee  in  the  premises,  and 
the  other  in  the  ht^endumf  the  grantee  named  m 
the  premises  would  take,  to  the  exclusion  of  the 
grantee  in  the  habendum ;  unless,  indeed,  the  assur- 
ance were  effected  by  a  feoffment;  for  then  it 
seems  whichever  grantee  received  the  livery  of  seisin 
would  have  the  preference,  without  respect  to  the 
order  in  which  their  names  were  respectively  men- 
tioned in  the  charter;  Every  of  seisin  being,  in  £sct, 
the  essential  part  of  a  feoffment.  (1  Pres.  Abs.  98, 
99.) 

As  to  ierme  (^ years, '^It  seems  also  to  have  been 
formerly  considered  that  a  limitation  of  all  the  es- 
tate of  a  term  of  years  in  the  premises  could  not  be 
controlled  by  the  habendum  to  give  a  partial  inter- 
est by  way  of  underlease ;  but  the  law  is  otherwise 
now ;  for  the  rule  at  present  seems  to  be,  that  the 

(a)  1  Ins.  7 ;  Shep.  Touch.  7S ;  Butler  t.  Elton,  Caiey, 
Rep.  Chanc.  132;  Earles  ▼.  Lambert,  AUtyn,  41 ;  in  oppo- 
•ition  to  Bustard  t.  CinUter,  Cro.  Elis.  903. 
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effect  of  the  grant  and  hMbendmneolledlMijtakai 
are  to  demise  tiie  land  and  all  the  citatefor  a  term 
of  yean ;  ao  that  there  la  no  repugnancy  or  incon- 
aiatenoy.  (Eari  qfDerky  t.  Tagior,  1  Eait,  502.) 
Yet  it  aeema  that  if  the  aaaignnient  contain  a  grant 
of  all  the  eetate,  &c.  and  by  the  hobtndmm  the  term 
IB  limited  to  coaamence  from  a  fkitare  day,  as  the 
premieea  will  paaa  all  the  time  of  the  term,  it  will 
be  repugnant  to  the  habemdwm ;  for  no  aasignment 
can  be  good  wdess  it  ereates  an  immediate  tenancy, 
or,  in  other  words,  privity,  between  the  aarignee  and 
the  reversioner.  {Jermyn  ▼.  Orehard,  Show.  P. 
C.  109.)  In  SBoh  case,  therefore,  the  kabendmm 
will  be  deemed  repmgnant,  and,  falling  within  the 
direct  prindplea  of  the  general  mle  above  laid  down, 
be  rqected  accordingly.  But  unless  all  the  estate 
be  limited  in  the  premiKs,  a  grant  of  the  lands  held 
for  a  term  to  oommenee  irom  a  fntue  day,  or  upon 
the  happening  of  an  event,  is  good ;  as,  for  aam- 
pJe,  aupposeeleaseegmittoA,  thatif  JSaballdie, 
A  shall  have  his  term,  this  is  a  good  grant,  and 
the  term  is  to  paaa  on  a  eontingency ;  and  tiie  grant 
is  suspended  in  operation,  in  respect  of  vesting  of 
the  estate,  until  the  contingency  happens.  (Prest. 
Shep.  Touch.  79 ;  Flow.  &24 ;  7  Taunt.  267.) 

As  to  i9tli»«-— The  general  mle  in  willa,  aa  I  have 
already  mentioned,  is,  that  where  two  parts  are 
repugnant  to  each  other,  so  that  they  cannot  pos- 
sibly both  take  effect,  the  latter  dense  shall  pre- 
van.  (Co.  litt.  112,  b ;  UMeh  v.  IMchfieUL,  2 
Atk.  872 ;  Bimi  v.  Doughty,  6  Ves.  243 ;  Constmi^ 
thtey.  Con»tmain»,  6  Yes.  100  ;  Doe  dem.  Leiee$- 
ter  ▼.  Biff99, 1  T^nmt.  109.)    Tbecase  of  Crotoe  v. 
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OdOl  (1  Bdl  &  Bert.  449,  and  3  Dow.  61)  affords 
a  good  exemplification  of  this  doctrine.  There,  a 
teatator  deriaed  the  reaidne  of  lua  real  and  peraonal 
propertjr  to  his  duldren.  A,  B,  and  C,  and  their 
yoooger  diikbren,  their  heiri,  executors,  adminis- 
trators, and  assigns,  for  erer,  which  made  it  a  dear 
joint  defise ;  but  he  afterwards  went  on  to  dedare 
that,  nerertheless,  his  intentions  were  that  A  should 
leoeiTe  the  entire  interest,  or  yeaily  produce,  of 
snch  part  of  his  real  or  personal  fortone  as  he  (the 
testator)  intended  for  his  younger  children,  during 
his  life.  The  testator  then  made  a  similar  direc- 
tion as  to  B  and  C ;  and  he  provided  that,  in  case 
any  of  his  said  children  ahonld  die,  the  ahare  of 
snch  shoald  go  to  the  younger  children  of  such 
children ;  if  no  younger  children,  to  the  surnvcMs. 
And  be  gaye  the  parents  a  power  of  distribution 
among  their  younger  children.  Lord  Clare,  when 
Chancellor  of  Ireland,  bad  held  the  parents  and 
children  to  be  entitled  j(Hntiy ;  but  Lord  Manners 
afterwards  determined  that  the  parents  took  life 
estates  only,  with  a  power  of  distribution  among 
their  children ;  which  decree  was  affirmed  in  the 
House  of  Lords. 

Diferent  eonairuetion  of  the  »ame  words  when 
contained  in  a  deed  than  when  contained  in  a  will. 
•—The  law  has  always  allowed  a  more  liberal  con- 
struction in  fayour  of  a  will  than  a  deed ;  because, 
in  the  exposition  of  the  former,  the  law  has  rather 
inclined  to  regard  the  intention  of  the  testator,  than 
the  precise  legal  import  of  the  terms  he  has  em- 
ployed to  express  it  (Loveaeree  v.  Blight,  Cow. 
235) :  wills  being  so  often  made  when  a  testator  is 
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on  his  death-bed,  and  unable  to  obtain  that  pro- 
fessional assistance  of  which  a  party  to  a  deed  may 
generally  avail  himself.  Hence,  eren  preyiously 
to  the  late  Will  Act  (1  Vict.  c.  26),  which  enables 
a  testator  to  pass  an  estate  in  fee-simple  without 
any  words  of  limitation  (sec.  28),  an  estate  in  fee- 
simple  would,  where  the  intent  was  manifest,  have 
passed  without  words  of  limitation :  an  estate  tail 
without  words  of  procreation,  and  an  estate  either 
in  fee,  in  tail,  or  for  life  {TilUy  v.  Colly er^  3  Keb. 
589 ;  Fowler  y.  Backwell,  Com.  353;  Moone  dem. 
Fagge  t.  Heasemant  Wils.  38 ;  Toovey  y.  Baisett, 
10  East,  460),  in  tail  {LangUy  t.  Baldwin,  1  P. 
Wms.  759 ;  Stanley  v.  Lennard,  1  Eden,  97;  At- 
iomey-General  ▼.  Sutton,  3  Bro.  P.  C.  75 ;  Doe 
dem.  Bean  ▼.  Halley,  8  T.  R.  5 ;  Mackel  v.  Weed- 
ing,  8  Sim.  4 ;  Year  Book,  13  Hen.  7,  fol.  17;  Bro. 
Dey.  pi.  521 ;  8  Yen.  214,  pi.  5  ;  2  Freem.  270; 
T.  Jones,  98  ;  1  Eq.  Cas.  Abr.  197  ;  City  q/Lon- 
don  v.  Garway,  2  Vern.  572 ;  Hutton  y.  Simpson, 
ib.  723;  S.  C.  under  the  name  of  Simpson  y. 
Homsby,  Gilb.  Eq.  Rep.  115 ;  Dashwood  y.  Pey- 
ton, 18  Ves.  40 ;  Dyer  y.  Dyer,  1  Mer.  414 ;  Doe 
dem.  Driver  and  Another  y.  Bowling,  5  B.  &  Aid. 
722),  accordingly  as  the  intention  appeared,  might 
haye  been  raised  by  implication,  without  any  direct 
terms  of  devise  whatever.  Real  property  also  may 
pass,  although  no  mention  whatever  is  made  of  it ; 
when  the  intention  is  apparent,  as  where  a  testator 
appoints  a  person  to  be  his  heir.  (InkerdaVs  case, 
Bro.  Dev.  38  ;  Taylor  v.  Webb,  Sty.  301 ;  Mar- 
ret  V.  Sly,  2  Sid.  75,  S.  C. ;  IHlley  v.  Collyer, 
3  Keb.  589.)    The   Will    Act  above   alluded  to 
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(1  Vict.  c.  26)  has  extended  this  liberal  oonstrac* 
tion  still  fBrther,  as  I  shall  by-and-by  notice ;  but 
as  this  enactment  does  not  affect  wills  made  prior 
to  January,  1838,  it  will  be  necessary,  first  of  all, 
to  ascertain  how  the  law  stands  independently  of 
that  Act,  in  order  to  see  how  titles  may  be  af- 
fected by  wills  made  prenomly,  as  also  to  ascertain 
what  important  changes  it  has  accomplished,  and 
how  titles  will  be  affected  by  wills  now  brought 
within  its  operation. 

When  the  fee  wmid  have  paned  vfithout  wordt 
qfinheritanee, — In  a  deed,  if  lands  had  been  li- 
mited to  a  man  generally  withont  wcwds  of  limita- 
tion, he  would  have  taken  a  lifb  estate  only ;  with 
the  single  exception  of  a  gift  to  a  man  and  his  wife 
in  frankmarriage,  which  wonld  have  raised  an  estate 
tail  (Lit  s.  17  ;  Wood's  Ins.  120) ;  bat  no  other 
gift  or  grant,  even  thongh  it  were  expressxTC  of  the 
estate  the  grantor  intended  to  pass,  as  to  the  grantee 
in  fee-simple,  would  have  conferred  more  than  a 
life  interest.  Bat  in  a  will,  as  Lord  Ck>ke  ob- 
senres  {Lard  Cheyney*9  case,  5  Rep.  68),  the  in- 
tention of  the  testator  is  to  be  the  pole  star 
to  guide  the  judges  in  the  exposition ;  in  which 
respect  it  diffsn  from  a  deed,  where  the  rule  of  con- 
struction is  that  the  words  mast  follow  the  intent 
of  the  testator.  When,  therefore,  tiiis  intention 
has  appeared,  the  courts  have  allowed  terms  de- 
scriptiTe  both  of  the  subject  and  the  testator's 
interest  therein  to  pass  them  both.  In  other  in- 
stances they  have  allowed  untechnical  expressions 
to  supply  the  place  of  proper  words  of  limitation ;  and 
where  the  intent  has  been  manifest,  the  fee  has  been 
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raiied  by  implication.  So  where  lands  have  been 
devised  without  words  of  limitation,  bat  subjected 
to  a  charge;  or  the  devisee  was  directed  to  give 
or  forego  tatj  benefit,  it  yronld  have  conferred  the 
fee  upon  him ;  and  whenever  a  testator  directed  a 
thing  to  be  done,  whieh  a  mere  life  estate  mifht  be 
unable  to  carry  into  effect,  the  fee  would  have 
passed  in  precisely  the  same  manner  as  if  the 
regular  words  of  limitation  had  been  annezed  to 
the  devise.  And  whenever  lands  were  devised 
without  words  of  limitation,  but  the  devisee  had  an 
absolute  power  of  disposition  conferred  upon  him, 
he  was  construed  to  take  an  estate  commensurate 
with  his  power. 

Wordi  capable  qf  patsing  both  the  abject  and 
the  teetator'e  interest  therein. — ^A  learned  judge 
once  said  (Wilmot,  J.  in  Seoti  v.  Alberry,  Com^ 
337),  that  whenever  it  appeared  plainly  that  a 
testator  intended  to  devise  a  fee,  it  is  immaterial 
what  words  he  makes  use  of.  Hence  certain  words 
have  been  permitted  not  only  to  be  descriptive  of 
the  subject,  but  also  to  embrace  all  the  testator's 
interest  therein.  Thus  the  word  "  estate  "  {Wileon 
V.  Mobineon,  2  Lev.  91,  1  Mod.  100;  Reavear. 
Winnimgton,  3  Mod.  45;  Hyiey  v.  Hyh^,  ib. 
228 ;  Moor  v.  Price,  3  Keb.  49 ;  Carter  v.  Homer, 
1  Show.  349;  Lane  v.  Hawkine,  I  Show.  396; 
Bridgwater  (Counteee  of)  v.  BoUon  {Duke  of), 
1  SeOk.  236 ;  Hopewellr,  Ackhmd,  ib.  239 ;  Mur- 
ray  t.  Wise,  2  Vem.  564  ;  Beaehcrqft  v.  Beach- 
crqft,  ib.  690 ;  Shaw  v.  Bull,  12  Mod.  594  ; 
Cflife  V.  Gibbone,  2  Lord  Raym.  1324  ;  Scott  v. 
Alberry,  Com.  337;    Barry  v.  Edgworth,  2  P. 
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Wms.  523 ;  Cheater  ▼.  Painter,  ib.  235  ;  Ibbetwn 
▼.  Beckwith,  Cas.  temp.  Talb.  157 ;  Tanner  v. 
Wieey  ib.  284 ;  S.  C.  3  P.  Wms.  295 ;  TS^jfneU  y. 
Page,  2  Atk.  38;  Timewell  v.  Perkine,  ib.  102; 
Bidtmt  ▼.  Pain,  3  ib.  486  ;  S.  C.  1  Yes.  sen.  10  ; 
Jdailie  t.  Gale,  2  ib.  48  ;  Macaree  y.  Tall,  Ambl. 
181 ;  iS'/i/M dem.BaymewtY.  Watford,  2W.Black8t. 
938 ;  Arminter's  case,  liofft.  95  ;  Chesterton  ▼. 
Chesterton,  ib.  100;  Holdfast  dem,  Cowpery. 
Marten,  IT.  R.  411 ;  Burkett  ▼.  Chapman,  I  H. 
Blackst.  2231 ;  Fletcher  v.  ^mtVon,  2  T.  R.  656 ; 
Doe  dem.  Morris  v.  Underdoum,  Willes,  296; 
Doe  V,  TTooifAoiMe,  4  T.  R.  89;  Doe  dem. 
Child  ▼.  Wright,  8  ib.  64 ;  S.  C.  1  Bos.  &  Pall. 
N.R.  335  ;  Chichester  y.  Oxenden,  4  Taunt.  176, 
4  Dow.  92 ;  Uthwatt  y.  Bryant,  6  Taimt.  317 ; 
Jongsma  y.  Jongsma,  1  Ck>z,  362  ;  Doe  c^em.  Docre 
(Lady)  y.  12o;7er,  11  East,  518;  Roe  dem.  Child 
y.  Wright,  7  East,  259 ;  Price  y.  Gibson,  2  Eden, 
115 ;  12oe  (fern.  Allport  v.  Bacon,  4  M.  &  S.  366 ; 
Pettiward  y.  Prescott,  7  Ves.  541 ;  Wilkinson  y. 
iZodttuon,  1  Taunt.  &  Brod.  172  ;  Doe  dem.  Pen- 
warden  v.  Gilbert,  3  Bro.  &  Bing.  85  ;  Charlton  y. 
Taylor,  3  Yes.  &  Bea.  160 ;  Gardner  y.  Harding, 
3  Moore,  565),  or  any  corresponding  term,  has 
been  held  sufficient  to  pass  the  fee ;  and  although  a 
local  description  be  added,  '*  as  my  estate  in  or  at 
A"  (Barry  y.  Edgeworth,  2  P.  Wms.  523; 
Ibbetson  y.  Beckwith,  Cas.  temp.  Talb.  157 ; 
Tuffnell  y.  Page,  2  Atk.  37  ;  Macaree  y.  Tall, 
Ambl.  181 ;  Holdfast  dem.  Cowper  y.  Marten,  1 
T.  R.  140 ;  Doe  dem.  Child  y.  Wright,  8  T.  R. 
64 ;  Uthwatt  y.  Bryant,  6  Taunt.  317 ;  Randall 
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V.  Tuehhif  6  Taunt.  410 ;  Denri  dem.  Richardton 
T.  Hoodf  7  Taunt.  35)  ;  or  my  estate  of  A  (Chi- 
cheater  ▼.  Oaenden,  4  Taunt.  176  ;  S.  C.  on  ap- 
peal, 4  Dow.  92  ;  Gardiner  v.  Harding,  3  Moore, 
565  ;  Pettiward  v.  Prescott,  7  Ves.  541),  it  wUl 
be  insufficient  to  confine  the  devise  to  the  subject, 
but  will  embrace  the  whole  of  the  testator's  interest 
therein.  •  Neither  would  an  additional  description 
annexed  to  the  word  ''estate,"  have  restricted  its 
general  import,  as  "  all  that  estate  I  bought  of  M  " 
{BaUis  T.  Gale,  2  Yes.  sen.  48),  or,  '*  all  my  free- 
hold  estate,  consisting  of  thirty  acres  of  land  more 
or  less,  and  all  erections  of  the  said  farm,  situate, 
&c."  iCUirdiner  v.  Harding,  3  Moore,  565),  or, 
'*  all  my.  estate,  lands,  &c.  called  or  known  by  the 
name  of  the  Coal-yard,  in  the  parish  of  St.  Giles, 
London.''  {Roe  dem.  Child  t.  Wright,  7  East, 
259.)  .  The  word  **  estates"  in  the  plural  number, 
whatever  doubt  may  once  have  been  entertained  on 
the  subject  (as  to  which  see  Goodwyn  y.  Goodwyn, 

1  Ves.  sen.  226),  it  is  now  determined,  will  re- 
ceive the  same  construction  as  the  word  ''  estate" 
in  the  singular.  {Macaree  v.  Tall,  Amb.  181 ; 
Tilley  V.  Simpson,  in  a  note  to  Fletcher  v.  Smiton, 

2  T.  R.  656 ;  Fletcher  ▼.  Smiton,  ib. ;  Jongs* 
ma  V.  Jongsma,  I  Cox,  362 ;  Randall  v.  Tuchin, 
6  Taunt.  410 ;  Roe  dem,  Allport  v.  Bacon,  4  Mau. 
&Selw.  366.) 

When  the  comprehensive  import  of  the  word 
estate  may  he  restricted. — But  the  word  **  estate," 
notwithstandingits  comprehensiye  import,  may  yet  be 
restricted  to  a  more  limited  meaning  when  it  is  ob- 
vious that  such  was  the  testator's  intent.    Hence, 
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where  he  oonfinei  it  to  an  express  life  estate,  as  oc- 
curred in  thecaseof  Price  y.  Oiistm  (2  Eden,  115), 
where  the  testator  devised  all  his  estate  at  C  H,  to 
A  for  life,  remainder  to  B  and  C,  which  was  held 
to  pass  a  life  estate  only  to  A.  So  where  a  devise 
was  of  **  my  real  estate  at  B,''  with  limitations  in 
strict  settlement.  {Hodffe§  ▼.  MiddUion,  Dong. 
415 ;  Bmee  ▼.  Bainbridgey  5  Moore,  1 ;  1  Bro.  & 
Bing.  123.)  The  word  '*  estate  "  may  also  be  re- 
strained to  mean  things  of  the  same  kind  with 
which  it  is  associated.  If,  therefore,  it  be  conpled 
with  articles  of  a  personal  kind,  it  will  be  consi- 
dered to  relate  to  personalty  only.  Hence,  where 
a  testator,  after  a  specific  derise  of  a  real  estate 
called  Whiteaoe,  devised  <<  all  the  residoe  of  his 
leases,  mortgages,  titaUa^  debts,  moneys,  and  o/Aer 
goods,  &c."  the  word  ''estates''  was  held  to  be 
confined  to  the  chattds  only.  {WUkmmn^.  Mer- 
ryUmd,  Cro.  Car.  447 ;  S.C.  1  Eq.  Ca.  Abr.  178.) 
In  TimeweU  v.  PerJnna  also  (2  Atk.  102)  a  limita- 
tion of  *'  all  other,  the  rest,  residue,  and  remainder 
of  my  etto/«,  comUHnff  tff  ready  money,  plate, 
jewels,  leases,  judgments,  and  mortgages,"  was  con- 
fined to  the  kind  of  property  with  which  it  was  thus 
associated,  and  of  which  the  testator  expressly  stated 
it  to  have  consisted.  Yet,  for  all  this,  tiie  merecir- 
comstance  of  the  word  <*  estate  "  being  in  the  same 
sentence  with  an  enumeration  of  chattels,  will  not 
so  inseparably  connect  itself  with  them  as  to  deprive 
diat  term  of  its  more  comprehensive  signification. 
If  inserted  so  as  to  precede  the  ennmeration,  it  may 
yet  relate  to  real  estate  not  previously  disposed  of 
(KetfeAer  ▼.  SmUwHy  2  T.  R.  656;  Toimcr  v. 
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Mor»e,  Ca.  temp.  Talb.  284) ;  and  eren  if  inaertod 
after  an  enumeration  or  description  of  chattels  snf- 
ficient  to  comprehend  the  whole  personal  property, 
the  construction  will  be  the  same,  and  when  thus 
extended  to  real  estate  it  will  comprehend  the  en- 
tire interest  of  the  testator  therein  (TerrdlY.  Pa^^ 
I  Eq.  Ca.  Abr.  209,  c.  11  $  Seoti  ▼.  Albtrry, 
Com.  337  \  THley  v.  Siv^mm^  stated  2  T.  R.  659, 
n. ;  Jongsma  ▼.  Jongtma,  1  Cox,  362  ;  JDoe  dem» 
Evans  ▼.  EvatUf  9  Ad.  &  Ell.  719),  upon  the 
principle  laid  down  by  Lord  Chancellor  Talbot  in 
Ibbeison  v.  Beekunth  (Ca.  temp.  Talb.  157),  where 
he  says,  that  if  the  wprds  of  the  will  be  general,,  and 
taking  the  testator's  words  in  one  sense  will  make 
the  will  to  be  a  complete  disposition  of  thd  whole  ; 
whereas,  taking  them  in  another,  it  will  create  a 
chasm,  they  shall  be  taken  in  that  sense  which  is 
most  likely  to  be  agreeable  to  his  intention  of  dis* 
posing  of  his  whole  estate. 

Other  words  capable  of  passing  both  the  subject 
and  the  testator^s  interest  therein, — ^The  word 
"  estate  "is  not  the  only  one  which  will  compre- 
hend both  the  subject  and  the  absolute  interest; 
for  the  word  **  property,''  unless  restrained  by  tiie 
context,  will  be  of  equal  force  with  the  word  **  es- 
tate." (Doe r.Lamehbmy.llEsMt,  290 ;  Doedem. 
Dacre  v.  Bohn^  ib.  518  ;  NiehoUs  v.  Butcher,  18 
Ves.  193 ;  Roe  y.  Pattison,  16  East,  221  *,  Pat^ 
ton  v.  Randall,  1  Jac.  &  Walk.  189  ;  see  also  Doe, 
lessee  of  Wall,  t.  Langlands,  14  East,  371 ;  NosIy. 
Hoy,  5  Mad.  38.)  But  the  word  *<  property,*' 
like  the  word  *'  estate,"  when  coupled  and  lisso- 
ciated  with  chattels,  will  be  construed  to  relate 
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to  personal  property  only.  (Btamy  t.  Bont,  7 
Tannt,  79.)  A  reversioa  {BaUit  v.  Gale,  2  Yes. 
sen.  48),  or  remainder  {Norton  ▼.  Ludd,  1  Lntw. 
755)  may  also  be  derised  by  those  appellations, 
which  will  pass  the  whole  interest  of  the  testa- 
tor, as  well  as  the  sabject.  So  a  devise  of  "my 
moiety  of  the  house  in  which  A.  Utcs/'  will  pass 
the  absolate  interest  of  the  testator.  '  {Doe  dem, 
Atkinson  y.  Faweett,  7  Law  T.  283.)  As  will 
also  a  devise  of  all  my  "  right,  title,  and  interest" 
{Cole  Y.  Sawlinton,  I  Lord  Raym.  331,  1  Salk. 
234) ;  or,  **  all  my  part,  share,  and  interest  {An^ 
drew  ▼.  Southhouse,  5  T.  R.  592)  ;  or  <<  all  I  am 
worth  "  {Huxtep  v.  Brooman,  1  Bro.  C.  C.  437, 
cited  and  approved  of  by  Lord  C.  J.  Gibbs,  in 
Doe  V.  Bout,  7  Tannt.  81) ;  or  '<  all  that  I  shall  be 
possessed  of,  real  and  personal  *'  {Pitman  y.  Stevens, 
15  East,  505 ;  Wilce  v.  Wilee,  7  Bing.  664 ; 
Thomas  v.  Phelps,  4  Rnss.  348) ;  or,  "  whatever 
else  I  have  in  the  world,  not  before  disposed  of" 
{Hopewell  y.Ackland,  Com.  164,  Cas.temp.  Talb. 
286),  will  pass  the  fee-simple  in  the  property  to 
which  those  words  are  annexed.  But  it  most  at 
the  same  time  be  kept  in  view,  that  none  of  the 
terms  last  alluded  to  will  pass  the  fee,  unless  they 
are  contained  in  the  devising  danse  of  the  will.  If 
used  simply  in  the  introductory  clause,  they  will 
not  (as  to  wills  made  prior  to  1838)  vary  the 
construction  of  a  devise  afterwards  made,  if  the 
expressions  in  the  devising  clause  are  insuffi- 
cient to  carry  the  degree  of  interest  contended  for. 
{Loveacres  v.  Blight,  Cow.  152 ;  Wright  Y.Russell, 
cited  ib.  659 ;  Wnght  v.  Wright,  2 Wils.  1 14 ;  Deim 


IN  INTKBTIOATINO  THE  TITLE.  257 

▼.  G(ukin,  Com.  659;  Bight  r,  Sidebottomt  Dong. 
734 .)  And,  notwithstanding  an  estate  in  remainder 
or  reversion  will  pass  by  that  appellation,  yet  the 
usual  terms,  '*  rest,  residne,  and  remainder,''  as  re- 
lating to  residuary  property  undisposed  of  by  the 
will,  will  not  (except  as  to  wills  made  after  1838) 
be  capable  of  enlarging  any  devise  of  real  estate  to 
which  they  may  relate,  beyond  a  mere  life  interest. 
{Canning  y.  Canning,  Mos.  240 ;  Denn  dem. 
Moor  T.  MelhTt  5  T.  R.  502  ;  Doe  dem.  Small  ▼. 
Alien,  8  T.  R.  147.)  The  word  <'  inheritance  **  is 
sufficient  of  itself  to  pass  the  fee  {Widlahe  v,  Har^ 
ding,  Hob.  2  ;  Purefoy  ▼.  Rogers,  2  Saund.  388),  as 
ia  also  the  word  '<  fee-simple"  (Bakery,  Raymond, 
Anders,51;  Bro.Dev.  C ;  Gilb.Dev.  18 ;  Perk.s.  557); 
but  the  word  *'  hereditaments,"  though  strictly  appli- 
cable only  to  an  estate  of  inheritance,  will  not  have 
that  effect  {Hopewell  y.  Ackland,  Salk.  338 ;  Can- 
ning V.  Canning,  Mos.  240  ;  Doe  dem.  Palmer  v. 
Richardt,  3  T.  R.  356)  ;  neither  will  the  word 
^'  lands  "  standing  alone  be  sufficient,  although  the 
word  *'  freehold  **  be  adjunct  to  it  {Lee  v.  Withers, 
T.  Jones,  10;  FFs^tonv.JRo^'nfon,  2  Wilson,91 ;  Denn 
dem.  Moor  v.  Mellor,  5  T.  R.  558 ;  Doe  dem,  Norris 
y.  Tucker,  3  B.  &  A.  471 ;  Doe  dem,  Ashley  v. 
Raines,  2  C.  M.  &  R.  23) ;  nor  will  the  word  **  all," 
as  '*  I  give  all  to  A,"  be  sufficient  to  comprehend 
real  property.  {Bowman  v.  Milbank,  1  Lev.  130.) 

Import  of  the  word  "«#«c<«."— The  word 
<' effects"  is  a  term  of  rather  equivocal  import, 
yet,  upon  the  whole,  more  applicable  to  personal 
than  to  real  property  {Camfleld  v.  Gilbert,  3  East, 
519  ;  Hiak  v.  Dring,  2  Mau.  &  Selw.  455;  see 
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alio  Doe  dem,  CkOeot  t.  White,  1  Bast,  33  ;  Mae* 
nanura  ▼.  WtAheorth  (Lord),  Coop.  241 ;  JUna- 
UHfs  w.  JemUnge,  13  Va.  39);  bat  if  the  tina 
**  real '''  {Doe  r.  dark,  2  Boe.  &  PuU.  N.R.  243 } 
Hogmi  dem.  WaiUe  v.  Juekeon^  Cow.  29 ;  Doe  ▼. 
Lainekbury,  11  East,  290),  or  *«  testamentary " 
(JDoe  dem»  Pemearden  r*  Oiiiert,  2  Bra.  &  Bing • 
85)  be  annexed  to  it,  or  from  the  general  eontezt 
it  appears  tliat  the  testator  intended  to  apply  it  to 
real  property,  then  not  only  wUl  it  be  allowed  to 
pass  such  property,  bvfethe  abaolnte  interest  tberefai 
also.    {Doe  ▼.  Lainehiury,  11  Bast,  290.) 

When  umieekniettl  e»pre9»ion$  will  eupply  ^ 
plaee  of  proper  teorde  of  Umitaiion,-^TbiBtt  are 
also  some  instances  in  which  words  of  limitatioB, 
altfaeag^  not  teehnically  correoty  have  been  eon- 
straed  according  to  the  intuition,  and  haTs  been 
heU  to  pass  either  a  fee-simple  or  a  fee-tail,  ae« 
cordingly  as  such  intention  oonld  be  collected  from 
the  ordinary  and  general  import  of  the  terms  em- 
ployed. Thus,  as  i  have  ahready  remarked,  a 
dense  to  a  man  in  fee-simple  would  pass  tiiaC 
estate  {etqfrm),  as  will  also  a  defise  to  a  man  and 
his  execBtors  (Gilb.  Dev.  19 ;  Latch,  30) ;  or  ap» 
pointing  a  person  his  heir  {Inkereai'e  ease,  Bro. 
De¥.  38 ;  T^hr  r.  Webb,  Str.  301 ;  &  C.  nnder 
the  name  of  Marreti  ▼.  Siy,  2  Sid.  75 ;  TlUeif  r. 
CoHper,  3  Keb.  589) ;  or  the  ezecotor  or  esecutriz 
of  his  lands  {Marrett  ▼.  8ly,  2  Sid.  95  ;  Doe  dem. 
GiUard  ▼.  Oillard,  5  B.  &  A.  785 ;  Doe  dem. 
Crump  t.  Sp€frkee,  I  Dow.  &  Ry.  497  ;  iVbel  t. 
Hoy,  5  Med.  Rep.  38 ;  Siekman  y.  Hazlewood, 
6  Ad.  &  EU.  167) )  or  devisiog  to  a  man  in  per-* 
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peturnn  {2B\ac.  Cmn.  108),  or  for  ever  {Whiting 
t.  Wilkint,  8  leer's  Abr.  208;  S.C.  1  Bulstr. 
219 ;  Heath  r.  Beafh,  I  Bro.  C.  C.  U9) ;  or  "  to 
a  inaii  snd  liis  blood/'  for  the  blood  runs  through 
th«  collateral  heirs  itt  well  at  the  Ihieal  (Co.  Litt. 
6;  1  Forest.  Bstates,  84),  will  pass  the  fee-simple. 
Whether  a  devise  to  a  man  and  his  posterity  will 
pass  the  fee  or  an  estate  tail,  is  a  donbtfdl  point, 
though  it  seems  clear  that  a  de?ise  to  a  man  et 
Hmine  auo  will  pass  an  estate  tail.  A  devise 
to  a  man  and  his  heir  in  the  singular  number 
(1  Ron.  Abr.  833 ;  Wow.  288  ;  Snell  v.  Read, 
2  Atk.  645) ;  or  to  a  man  or  his  heirs  (Doe  v.  Sten- 
laie,  3  East,  515),  will  pass  the  fee,  though  a 
limitation  in  a  deed  in  the  same  terms  would  not 
have  passed  more  than  a  lifSs  estate  (Co.  L.  H.  8 
C.  1 ;  ib.  214,  a;  5  Co.  112  ;  Chapman  v.  Dalton, 
Plow.  286) ;  and  a  limitation  to  A  and  his  heirs, 
male  or  female,  which  m  a  deed  would  have  passed 
a  fee-simple  {Abraham  r.  Twig,  Cro.  Eli2.  478 ; 
Ide  T.  Cook),  when  contained  in  a  will,  will  pass 
an  estate  tail.  {Blavton  v.  Stone,  3  Mod.  133 ; 
Denny,  Slafer,  5  T.  R.  434.)  A  devise  to  A  and 
his  heirs  for  their  lives  will  vest  the  fee  in  A,  be- 
cause there  cannot  be  a  succession  of  heirs  for  life 
estates  {Doe  t.  Btentake,  tupra) ;  but  a  devise  to 
a  man  and  his  assigns  will  pass  an  estate  for  life' 
only  {PUher  r.  Nieholle,  3  Salk.  139),  where  the 
wffl  is  made  prior  to  1838  ;  but  a  devise  in  those 
terms  in  a  wiH  made  subsequently  would  create  an 
estate  in  fee-simple.   (Stat.  1  Tict.  c.  26,  s.  28.) 

When  the  fee  willariee  by  implication, — In  some 
cases  the  fee  will  pass  by  implication — one  instance 
s  2 
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it  where  an  ettate  is  deriaed  to  one  generally  witfa*^ 
out  words  of  limitation,  and  is  limited  over  on  tho 
contingency  of  the  first  devisee's  dying  under  the 
age  of  twenty-one  years  {Fvwlerr,  BaekweU,  Com, 
353 ;  Moone  dem.  Fogg  t.  Heoiemtm,  Wils.  38 ; 
Toovey  i.  Baueit,  10  East,  460)  ;  for  where  an 
estate  is  directed  to  be  taken  from  an  institute  upon 
a  contingeDcy  that  does  not  happen,  it  shall  not  be 
taken  away  by  any  other  circumstance ;  and  as  it 
appears  that  the  estate  of  the  devisee  is  to  determine 
only  in  the  event  of  his  death,  under  age,  the  intent 
of  the  testator  will  be  construed  to  mean  that  the 
first  devisee  should  have  the  fee.  Nor  will  the  cir- 
cumstance of  the  first  devisee  being  the  heir-at-law 
of  the  testator  be  sufficient  to  vary  this  construc- 
tion* {Frogmorton  dem.  Braftuton  v.  HoUidagt 
1  Blac.  Rep.  535.)  But  if  the  limitation  over  had 
been  in  case  the  first  devisee  shoud  die  without 
issue,  he  would  then  have  taken  an  estate  tail  only. 
(Dutton  V,  Engram,  Cro.  Jac.  427;  Hoe  dem. 
Scott  V.  Smartf  Feame,  C.  R.  473,  n.  ;  JDoe  v« 
F^ldes,  Cow.  833 ;  BHee  v.  Smithy  Willes,  1 ; 
Denn  v.  Slater,  5  T.  R.  336 ;  Feting  y.  Agar,  12 
East,  258  ;  Danseg  v.  Griffith,  4  Mao.  &  Selw.  61 ; 
Baggett  v.  Beattie,  5  Bing.  243.)  And  even  where 
the  words  of  linvitation  are  sufficient  to  pass  an 
estate  in  fee-simple ;  as  a  devise  to  A,  his  heirs  and 
assigns,  subject  to  a  charge,  it  may  nevertheless  be 
reduced  to  an  estate  tail,  by  a  limitation  over  on 
failure  of  his  issue,  or  heirs  of  his  body.  {Dutton 
V.  Engram,  Cro.  Jac.  427  $  Boe  v.  Scott  and 
Smart,  Easter,  12  Geo.  3,  Feame,  C.  R.  473,  n. ; 
Boe  V.  Avie,  6  T.  R.  605.) 
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AlterationM  in  this  doctrine  effected  by  the  recent 
Will  ^c/.— Previoiuly  to  the  late  Ad:  1  Vict.  c.  26, 
it  was  considered  as  a  settled  rule  of  law  that,  in 
order  to  reduce  a  devise  to  a  man  and  his  heirs  to  an 
estate  tail  by  means  of  a  limitation  oyer  on  failure 
of  issue  in  the  first  taker,  the  failure  of  issue  con- 
templated must  have  been  an  indefinite  failure ;  for 
where  the  dying  without  issue  was  confined  to  the 
period  within  which  an  executory  devise  may  be 
limited  to  take  effect,  viz.  twenty-one  years  after 
the  lifetime  of  a  person  or  persons  in  being,  the 
first  devisee  would  have  taken  an  estete  in  fee  sub- 
ject to  a  limitation  over  by  way  of  executory  devise. 
Thus  in  Pelle  v.  Brown  (Cro.  Jac.  590),  where  a 
testator  devised  to  his  son  B  and  his  heirs  for  ever ; 
but  if  he  died  without  issue  living  At  then  A  was  to 
have  those  lands  to  him  and  lus  heirs  for  ever ;  it 
was  adjudged  that  B  took  an  estete  in  fee-simple, 
and  that  the  limitetion  over  to  A  was  good  by  way 
of  executory  devise.  (See  also  Hanbury  v.  Cocierell, 
1  Roll.  Abr.  835 ;  Porter  v.  Bradley ^  3  T.  R.  143 ; 
Doe  dem,  Bamfield  v.  Wetton,  2  Bos.  &  Pull.  324  ; 
Sheere  v.  J^ery,  7  T.  R.  589  ;  Doe  dem.  Smith  y, 
Webber,  1  B.  &  A.  713 ;  Doe  dem.  King  v.  Froet, 
3  B.  &  A.  646.)  When,  therefore,  it  appeared 
from  the  general  language  of  the  will  that  the  de- 
vise over  was  only  to  teke  effect  on  an  indefinite 
failure  of  issue  of  the  first  taker,  to  whom  the  pro- 
perty was  devised  in  terms  in  other  respecto  suffi- 
cient to  have  passed  the  fee,  such  first  devisee 
would  have  teken  an  estete  tail  (JDutton  v.  Engram, 
Cro.  Jac.  427  ;  Roe  v.  Scott  and  Smart,  Feame, 
C.  R.  473,  n. ;  Doe  v.  F^ldee,  Cow.  833  ;  Walter 
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▼.  Driw,  Ck>w.  372 ;  IUi9  ▼.  Am9y  6  T.  R.  606 ; 
Fenny  v.  Agm',  12  East,  258 ;  Diumy  v.  Gri0Uk, 
4  Mav.  &  Selw.  61) ;  and  where  it  waa  restrained  to 
lus  teanog  no  issue  at  the  time  of  hisomi  death,  he 
would  have  taken  an  estate  in  fee-simple,  subject  to 
A  limitation  over  hj  waj  of  executory  deviae. 
{PelU  T.  Brow,  Cro.  590 ;  H<mbury  ¥.  Coeiereil, 
I  RoIL  Abr.  835,  pi.  4  {  PiMrier  y.  Bradley,  3  T. 
R.  143  ;  Doe  dem.  Ban^eid  t.  JVeUmt^  2  Bos,  & 
PuUer,  324 ;  Sheere  v.  Jifery,  7  T,K  789  ;  Eati- 
nmn  y.  Baker,  1  Taunt.  174 ;  Doe  dem.  Smith  ▼. 
Webber,  1  B.  &  A.  713;  Doe  dem.  Kingr.  Froet, 
3ib.  546 ;  Gloeer  t.  Moneiton,  3  Bing.  15 ;  Goldm 
T.  LaJUman,  2  B.  &  Ad.  30.) 

Thus  stood  the  law  prenously  to  the  recent 
statute,  1  Vict.  c.  26,  and  so  it  still  remains  with 
respect  to  wills  made  previously  to  that  period; 
but  with  respect  to  those  made  subsequently,  the 
29th  section  of  the  Act  has  thrown  considerable 
doubt  upon  the  matter.  That  section  enacts,  '*  that 
in  any  devise  or  bequest  of  any  tee),  or  personal 
estate,  the  worda  *  die  without  issue,'  or  *  die  with- 
out leaving  issue,'  or  *  have  no  issue,'  or  any  other 
words  which  may  import  either  a  want  or  failure  of 
issue,  of  any  person  in  his  lifetime,  or  at  the  time 
of  his  death,  or  an  indefinite  failure  of  his  issue,  shall 
be  construed  to  mean  a  want  or  laihire  of  issue,  in 
the  lifetime  or  at  the  time  of  the  death  of  such  per- 
son, and  not  an  indefinite  failure  of  his  issue,  unless 
a  contrary  intention  shall  appem:  by  the  will,  by  re0- 
sen  4^  euch  person  hmng  a  prior  ettaU  taih  or  a 
preceding  gift,  bang  toitbout  any  impiication  arising 
from  such  word*,  a  limitation  of  an  estate  tail,  to 
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■uch  penon,  or  ime  othenrue.  PfforUed  tiiat  tint 
▲€t  ihall  not  extend  to  «8iet  where  micb  woods  «# 
•foratud  import,  if  no  iisne  deaeribed  in  ft  preeedincp 
gift  ihall  be  born,  or  if  Ifliere  shall  be  no  issve  who. 
shall  life  to  attain  the  age,  or  otherwise  answer  the 
description  required  for  obtaining  avesfaed  estate  bf 
a  preeeding  gift  to  sneh  iaane/' 

Comiiruetwn  nf  ike  new  Will  Aei  icpon  ike 
terme  **dyimff  mUhotid  ieeue^*'  ijpr.*— Now,  ss  the 
abore-nentioned  Act  confines  the  isiport  of  the 
terms  <<djing  without  issue'' to  the  death  of  the 
party,  it  seems  to  follow,  npon  Umb  anl^ority 
of  tiie  oases  in  which  the  dying  without  isne 
has  been  construed  to  relate  to  that  period  {Pelh 
▼.  Brown,  Cue.  Jae.  590;  S.€.  1  Eq.  Ca.  Abr. 
187  ;  Hanbmry  ▼.  Coeierell^  1  Roll.  Abr.  836,  pi. 
4 ;  Pmier  ▼.  Bradley,  3  T.  R.  143 ;  Dot  dem, 
Bamfield  ▼.  fT^^on,  2  Bos.  &  Poll.  324 ;  Sheen 
▼.  A^hry,  7  T.  K^  &89 ;  Baetman  ▼•  Beier,  I 
Taimt.  174  %  Doe  dem.  Smith  v.  Webber,  1 B.  ft  A. 
713 ;  Doe  dem.  King  ▼.  jFV*o#^,  3  ib.  &4« ;  G/ewr 
▼.  JfoncMofi,  3  Bing.  13 ;  Chldm  t.  Lakemm, 
2  B.  &  Ad.  30  ;  Bteeenemi  ▼.  Oh^er,  C.  P.  Apr. 
1845),  that  tf  the  preeeding  words  of  limitation 
were  sufficient  to  pass  the  1^,  a  Umitsdon  o^er  in 
deftrak  of  issae  wenld  not,  as  to  wHls  made  sab- 
seqnently  to  the  operation  of  the  Act  now  under 
discuaiion  (31st  Dee.  1637),  create  an  estate  tail, 
but  an  estate  in  fee-sin^la,  snl^ect  to  a  limitotion 
over  by  way  of  eaecMtory  darise.  {Sieveneonf. 
Oloeer,  C.  P.  Apr.  23,  1845.)  But  when  the 
limitation  oTcr  is  in  detek  ef  issue,  where  the  devisee 
has  an  estate  for  liCs  limited  in  express  teniis»  it 
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beoomet  ft  ftr  more  doobtiU  nuitter.  It  9pptan 
from  the  words  of  die  Aetydict  vndcraliiiiitatioD  to 
oneforlife,  and  if  he  ihonld  die  witlioiit  ianie  tiiea 
orer,  the  lint  dewiiee  wiQ  only  take  ft  life  estate; 
although,  fts  the  lew  stood  pretioosly,  he  cooldhave 
taken  sn  estate  tail  hj  implicatioo,  in  oonseqaeoee 
of  the  limitation  orer  in  ease  of  his  dying  without 
issue.  Now  Uie  sating  danse  of  tiie  section  shore 
alluded  to  will  not  permit  an  implication  arising 
firom  the  words  **  dying  without  issue,"  to  be  con. 
stroed  as  an  indefinite  failure  of  jame,  and  by  thus 
f  esti  itf  ting  the  limitation  orer  the  first  devisee  would, 
it  seems,  take  a  mere  life  interest,  and  no  more. 
(Walter  t.  Drew^  Com.  372.)  Assuming,  there- 
fore, that  the  first  derisee  takes  only  a  life  estate, 
are  his  issue  to  take  any  thing  ?  And  if  so,  what  ? 
It  should  seem  that  they  would  take,  and  in  fee- 
simple.  There  appears  to  be  quite  enough  to 
raise  an  estate  in  them  by  implication.  A  limi- 
tation to  the  issue  of  A,  where  they  took  as  a 
class  ss  purchasers,  would  eren  before  the  Act  haTO 
given  to  erery  single  individual  answering  that  de- 
scription a  life  interest  (Cook  v.  Cook,  2  Vem.545); 
and  as,  by  the  28th  section,  a  devise  without  any 
words  of  limitation  will  pass  the  fee,  the  life  interest 
they  would  formerly  have  taken  will,  by  the  Act 
now  under  discussion,  be  extended  to  an  estate  in 
fee-simple,  which  it  seems  the  issue  would  take  per 
capita  as  joint  tenanto,  upon  the  long-established 
principle,  that  where  an  estate  is  given  to  a  plurality 
of  persons  without  adding  any  restrictive,  exclusive, 
or  explanatory  words,  it  makes  them  immediately 
joint  tensnta.  (2  Blac.  Com.  180.)  But  where  lands 
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ire  simply  devised  to  A  with  a  limitation  over  to  B  in 
case  he  shall  die  without  issaci  there  seems  to  be 
no  doubt  but  that  A  will  take  an  estate  in  fee* 
simple  subject  to  a  limitation  over  to  B  by  way  of 
executory  devise  in  case  A  should  leave  no  issue  at 
his  death. 

At  to  a  limitation  over  itfter  a  dying  without 
heirt  generally. — It  may  be  proper  to  observe  that 
the  new  Will  Act  is  silent  upon  the  subject  of  a 
dying  without  heirs  generally,  which,  being  an  event 
beyond  what  the  law  permits  for  the  vesting  of  an 
executory  devise,  would  be  void  for  remoteness. 
The  only  exception  to  this  rule  is  where  the  person 
to  whom  the  limitation  over  is  made  is  a  relation 
of  and  capable  of  being  the  collateral  heir  of  the 
first  devisee,  for  then  the  first  devisee  would  be 
construed  to  take  an  estate  tail  only,  and  the  limi- 
tation over  would  be  good  ;  because  the  latter  limi- 
tation plainly  denotes  that  only  lineal  heirs  could 
have  been  intended,  as  the  first  devisee  could  not 
have  died  without  heirs  as  long  as  the  remainder- 
man or  any  of  his  lineal  heirs  existed.  {Morgan 
and  Wife  v.  Grijilh,  Cow.  224  ;  Tyte  v.  Willie, 
Ca.  temp.  Talb.  1 ;  Brtce  v.  Smith,  Willes,  1 ;  and 
see  Preeton  dem.  Eagle  v.  Funnell^  lb.  164.)  But 
to  have  this  operation,  the  person  to  whom  the 
estate  was  limited  over  must  not  only  be  a  relation, 
but  also  a  relation  of  that  character  as  could  have 
inherited  from  the  first  taker  {Attorney' General  v. 
Gillf  2  P.  Wms.  369)  ;  consequently,  prior  to  the 
late  statute,  3  &  4  Wm.  4,  c*  106,  if  the  person  to 
whom  the  lands  were  devised  over  had  been  of  the 
half-blood  to  the  first  devisee,  and,  as  such,  inca- 
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paUe  of  iaberitiBg,  it  mnst  ha^  bam  coniUand  In 
the  auDe  Ught  as  a  denw  over  to  a  itnncer  (  TV&Hry 
r.Barbai,  3  Atk.617 ;  1  Yea.  89);  eonaeqne&tiF,  tke 
first  takcrwoold  bave  tafceo  allK-simpla  abaoiiite,aBd 
the  BotttitiaB  over  wcwld  bawelukd  for  leBotoBeaa. 
These  cases  also  afford  an  example  in  sappoit  of  the 
prapoaitini  I  have  before  aUnded  to,  that  ike  tmme 
w§rd§  wiO  Aove  m  differmU  9ftrat,i(m  whok  ^ppM» 
mUe  to  ptmmt  gtmrndimg  m  a  jfmiieular  decree  rf 
r§iaiiomBkip  to  eaek  aiker,  tkmi  tkey  womld  wiles 
tgipiied  to  Uramgen, 
Dkimetitm  Utwom  half  and  whole  bloody  how 

far  exploded  by  reeemt  emaetmemte.-^lt  will  be 
proper,  however,  to  remark  here,  that  die  distino* 
tion  betvvcen  a  brother  of  the  half  Uood,  and  one  of 
the  wh<^,  is  now  yery  jnatly  and  happilj  ezplodedf 
ao  that  now  a  brother  of  the  half  blood  wiU  be  enti- 
tied  to  inherit  next  alter  any  relation  in  the  aanse 
degree  of  the  wiiole  blood,  and  his  iasne,  where  tiM 

.  common  aneeator  shall  be  a  male,  and  next  afterthe 
common  ancestor,  where  snch  common  ancestor 
shall  be  a  lemate.     (Stat  3  &  4  Wm.  4,  e.  106, 

Edatee  may  arim  by  in^lieation  by  rrference  to 
other  deoUes  in  the  eame  «pitf,— -An  estate  may  also 
arise  by  implication,  by  reason  of  words  of  direct  and 
imme^tiate  lefereace  to  other  devises  in  theaame 
will.  Thus  in  Doe  dem.  WiyM  v.  CundaU  (9  East, 
400)  a  testator  devised  thns :— ^'  I  give  and  bequeath 
wito  the  two  children,  Elizabeth  and  Jemima, 
daughten  of  my  brother,  William  Wight,  deceased, 
the  first  foar  freehold  houses  next  my  dwelling, 
bnilt  by  me  in  1770,  when  they  have  attained  the 
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age  of  tveaty-one  years ;  but  the  executor  or  eze- 
eatrix  ehall  be  aoooiutable  for  the  profits  of  the 
said  houses  until  the  aaid  children  attain  the  afore- 
said age  of  twenty-one,  or  day  of  marriage ;  but  if 
either  of  them  i^uld  die  before  the  age  of  twenty - 
one  years,  then  the  sarrivor  shall  be  heir  to  the 
other  two  honses.  Lilcewise  I  give  and  bequeath 
to  the  two  children,  Robert  and  Rebecca,  son  and 
daughter  of  my  late  brother  Robert,  deceased,  the 
next  four  houses  adjoining  the  same,  on  the  same 
conditions  as  my  brother  William  Wight's  chil- 
dren.'* It  was  held  that  the  fee  passed  which 
would  go  over  to  the  surviror  in  case  one  died 
under  twenty-one,  uid  would  descend  or  be  dis- 
posable if  he  died  attaining  twenty-one ;  €md  that 
m  deviie  of  the  other  land  to  the  two  children  of 
Robert  on  the  same  conditions  as  his  brother  Wil' 
Uam*9  children^  was  to  receive  a  similar  construe* 
tion. 

A  refermte  to .  a  person^  as  hetr,  may  create  an 
estate  by  implication. — So  where  a  testator  refers 
to  a  particular  person  as  his  heir,  though  mistaken 
as  to  ttie  fact,  such  reference  will  be  sufficient  to 
create  an  estate  by  implication  to  the  party  referred 
to,  without  any  words  of  express  devise.  As  in 
IHUey  V.  CoUyer  (3  Keb.  589),  where  a  testator 
having  issue  by  C  three  daughters,  S,  A,  and  E, 
devised  to  C  for  Ufe,  all  his  freehold  wherever, 
QBtil  S,  hie  hetTf  came  to  twenty-one,  paying  to  the 
heir  lOs.  during  the  term,  and  to  the  rest  after 
fifteen  years  old  20s.  apiece,  and  the  heir  to  pay 
to  A  and  E  100/.  apiece,  40/.  at  the  decease  of  the 
wife,  &c.  esid  if  .S,  his  heir,  died  without  heir  before 
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twenty-one,  fo  that  the  lands  deaoended  and  ML  to 
A,  then  A  to  pay  to  E,  &c.;  Lord  C.  J.  Hale  nid 
that,  notwithstanding  the  testator  was  mistaken  in 
hii  intent  that  his  eUest  daughter  was  his  heir, 
he  intended  his  lands  shonld  go  according  to  that 
mistake;  therefore,  albeit  there  was  no  express 
derise  to  S,  yet  she  being  named  his  heir,  was  snffi- 
cient  to  exclude  the  rest  and  make  her  sole  heir. 
(See  also  Taylor  ▼.  Webb,  Sty.  301.)  And  if  a 
testator  should  refer  to  a  disposition  made  by  him, 
when,  in  fact,  he  has  not  made  any  snch  disposition 
at  all,  a  dense  may  still  arise  by  implication.  Bibim 
T.  Walker  (Ambl.  661)  is  a  case  of  this  description. 
In  that  case  a  testator  bequeathed  one  moiety  of 
certain  leasehold  estates  to  E  6,  and,  if  she  should 
die  before  twenty- one,  to  G  S  ;  and,  if  he  should  die 
before  a  certain  event,  to  another  person;  and, 
after  her  death,  to  A  ;  and  provided  that,  in  case  A 
should  die  without  issue,  and  E  6  or  6  8  should 
be  then  living,  or  either  of  them,  the  said  moiety  of 
his  leasehold  messuages  before  given  to  the  said  A 
should  go  to  E  G  and  G  S  :  Sir  T.  Sewell,  M.R. 
said  that,  as  there  could  be  no  doubt  of  the  inten- 
tion, and  the  words  of  gift  being  omitted  by  mis- 
take, the  Court  would  supply  them,  and  would 
imply  a  gift  to  A  and  her  issue,  with  contingent 
limitations  over.  But,  generally  speaking,  a  mere 
recital  to  give,  without  more,  will  not  amount  to  a 
gift  or  demonstration  of  an  intent  to  give.  Thus, 
where  B,  by  his  will,  reciting  that  he  was  entitled 
for  life  under  the  will  of  A  to  the  advowson  and 
rectory  of  D,  with  remainders  over,  **  subject  to  a 
direction  in  the  said  will  that  my  brother,  J  D, 
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shall  be  presented  to  the  said  rectory  when  it  shall 
next  become  Tacant,  which,  it  is  my  wish,  may  be 
complied  with ;  now  I  hereby  declare  it  to  be  my 
desire  and  earnest  wish,  that  in  case,  upon  the  va* 
cancy  of  the  said  living,  the  said  J  D  shall  not  be 
then  living,  or  in  case  the  said  rectory  shall  again 
become  vacant,  after  the  said  J  D  shall  have  been 
presented  to  and  accepted  said  presentation,  then" 
A  P  was  to  be  presented.  The  fact  was,  that  under 
the  will  of  A,  J  D  was  only  entitled  to  the  presen- 
tation on  a  contingency  which  had  not  happened. 
A  question  then  arose,  whether  the  expressions  in 
the  will  of  B  raised  a  gift  by  implication  so  as  to 
put  the  persons  actually  entitled  under  it  to  their 
election ;  and  Lord  Eldon,  upon  the  grounds  above 
alluded  to,  decided  that  they  did  not. 

The  same  words  operate  diferently  when  appH" 
cable  to  different  kinds  of  property. — In  order  to 
effectuate  the  intention  of  the  testator,  the  same 
words,  when  applied  to  different  kinds  of  property, 
may  receive  a  different  construction  with  respect  to 
the  one,  from  what  they  would  when  applied  to  the 
other.  Hence  a  limitation  in  the  same  terms  which 
when  applied  to  freehold  property  would  have  been 
considered  to  imply  an  indefinite  failure  of  issue, 
when  applying  to  leaseholds  has  been  construed  to 
mean  a  dying  without  issue  at  the  death  of  the  first 
taker.  The  reason  for  adopting  this  construction 
is  to  give  effect  to  the  limitation  over,  which  could 
not  take  effect  in  the  case  of  leasehold  property  if 
the  limitation  over  were  only  to  take  effect  on  an 
indefinite  failure  of  issue  in  the  first  taker;  for 
that  would  have  been  sufficient  to  confer  an  estatQ 


270      DUTOS  OP  FUKCHASm'S   80UCROK 

tell  «pon  lum  in  tiie  cue  of  fnAoUa,  md  mMdd 
tlnit  hMre  brouglit  Uie  limitilion  witim  the  long- 
ertablkbed  rale  that  where  penofud  esfcite  k  be- 
queathed in  tenns  that  woidd  have  pased  an  estate 
tul  in  freehold  property,  it  will  pass  the  abaohtte 
interast  in  leaseholds ;  the  consequence  of  which 
woold  be,  that  all  the  nlterior  Ifanttations  would  be 
▼oid.  In  order,  tiiereforB,  to  sapport  tiiese  latter 
interests,  the  Courts  have  adopted  the  principle 
above  laid  down.  The  case  which  best  iBostratea 
this  doctrine  is  FMh  ▼.  CJU^mtm  (1  P.  Wms.  663). 
There  a  testator  devised  the  reridae  of  his  real  and 
personal  estate  to  his  nephews  W  and  6,  and  if 
either  of  them  shoold  depart  this  1^  and  leave  no 
issne  of  their  respective  bodies,  then  he  gave  the 
said  prenusestoD ;  here  Lord  Parker  observing  that 
the  devise  carried  a  ft«ehold  as  well  as  a  leaadiold 
interest,  nevertheless  thought  it  might  be  reasonable 
enough  to  take  the  same  words  in  different  senses 
as  to  the  two  different  estates ;  and  diat  as  to  the 
freehold  the  construction  should  be  that  if  W  or 
6  died  without  issue  generally,  and  as  to  the  lease- 
hold, the  same  words  might  be  construed  to  mean  a 
dyhigwithont  issue  living  at  the  deatii.  (Feame,  C.  R. 
476 ;  Harris  t.  Lmeoln  (Buhop  of),  2  P.  Wms.140.) 
Since  the  statute  1  Vict.  c.  26,  it  seems  that  the 
dying  without  issne  would,  in  a  devise  subsequent 
to  1837,  be  confined  to  the  deadi  of  the  first  taker  in 
the  freehold,  as  weD  as  in  the  leasehold  property 
(sect.  29) ;  but  as  to  wills  made  previously,  the  case 
of  Forth  ▼.  Chapman  affords  an  example  in  sup- 
port of  the  proposition,  that  the  same  terms,  even 
when  used  in  the  same  instrument,  if  applied  to 
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different  kinds  of  property*,  maf  paes  ft  limited  in- 
terest in  the  one  case,  and  tlie  abeolate  interest  in 
the  otlier. 

Where  Imtds  are  deoiged  nhjeet  to  a  ehdr^,-^ 
When  lands  are  devised  to  a  person  without  words 
of  limitation,  charged  with  tiie  pajrment  of  a  snm  in 
gross  {Collier^e  case,  Cro.  EUk.  878 ;  Frank  ▼.  Lee, 

2  Show.  38  ;  Read  ▼.  Haiten,  2  Mod.  25)  ;  or  of 
debts  and  legacies  (Doe  dem.  Palmer  t.  Riekarde, 
3T.R.356;  Doedem.  Whilleyr.Holmee,  8T.R.1); 
or  of  an  annual  snm  (  Webb  ▼.  Hearing  ^  Cro.  Jac.  114; 
Spieer  r,  Spieer,  ib.  527  ;  Bead  r.  Halton,  2  Mod. 
25 ;  Smith  ▼.  Tendally  2  Salk.  685 ;  Jeniitu  r. 
Jenkintj  WHles,  635  ;    Badeley  ▼.  Leaptnfftpell, 

3  Bur.  1553  ;  Ooodright  dem.  Baker  r.  Stacker, 
5  T.  R.  13 ;  Andrew  r,  Southhonee,  ib.  292  ;  Frog- 
morion  y.  BoiKday,  3  Bnr.  1618) ;  or  the  devisee 
is  to  give  or  relinquish  a  benefit,  or  to  release  a 
debt,  or  to  bny  an  estate  for  another,  he  will  take 
an  estate  in  fee-simple  (2  Rep.  21 ;  6  Rep.  16 ; 
1  Roll.  Abr.  834;  Greene.  Armetead,  Hob.  65); 
and  it  will  make  no  diflbrence  whether  the  charge 
amounts  to  the  annual  rent  or  vahie  of  the  land  or 
not  {Webb  t.  Hearing,  Cro.  Jac.  415 ;  Smith  t. 
Tendall,  2  Salk.  685)  ;  or  the  payment  is  only  to 
continue  during  the  life  of  another  {Jenkine  ▼. 
Jenkine,  Willes,  635  ;  Badeley  t.  Leapingwell, 
3  Bur.  1533 ;  Ooodright  dem.  Baker  r,  Stocker, 
5  T.  R.  13  ;  Frogmorton  v.  Holliday,  3  Bur.  1618) ; 
for  the  devise  will  be  intended  to  have  been  de- 
signed for  the  benefit  of  the  devisee ;  and  if  he  had 
an  estate  for  life  only,  he  might  die  before  he  re- 
ceived the  amount  of  the  charges,  and,  oonse- 
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qnentlj,  nig^t  be  a  loier.  Bat  where  the  deriaee 
was  only  to  pay  oat  of  the  rents  and  profits  geoe* 
rally,  or  when,  or  s«,  or  after  they  were  reoeiTed« 
it  was  considered  onnecessary  to  extend  the  inten- 
tion of  the  testator  beyond  the  words  of  the  will ; 
conseqoently,  he  would  have  taken  no  more  than  a 
life  estate;  and  the  oonstmction  was  the  same  where 
be  was  not  to  take  ontil  after  the  charges  were  sa- 
tisfied. (Diekemt  t.  ManhaU,  Cro.  Eliz.  330  ; 
Deacon  t.  Manht  Moor,  594  ;  Fairfax  r.  Heron^ 
Pre.  Cha.  67 ;  Cnmmg  v.  Csmitfi^,  Moad.  240 ; 
Menon  ▼•  Blaekmore,  2  Atk.  341;  Denn  dem. 
Moor  ▼•  Mettor,  5  T.  R.  558  ;  Doe  dem.  Small  ▼. 
Allen,  8  T.  R.  497 ;  Doe  dem.  Bowes  ▼.  Blackett, 
Cow.  235 ;  Doe  dem,  Brieeoe  t.  Clark,  2  Bos.  & 
Poll.  N.  R.  343 ;  Goodtitle  dem,  Paddy  y.  Mad- 
dem,  4  East,  496  ;  Doe  dem,  Jackeon  ▼.  Ramebot^ 
torn,  3  Mau.  &  Selw.  516.)  And  if  the  charge  is 
in  a  distinct  clanse,  without  any  direction  either  ex- 
pressly, or  by  construction,  that  the  devisee  is  per- 
sonally liable,  a  devise  in  fee  would  not  be  implied 
from  such  a  charge.  As,  where  a  devise  was  to  A, 
and  B  except  20/.  to  be  paid  out  of  E's  part  of 
the  lands,  it  was  held  to  pass  an  estate  for  life  only ; 
this  being  no  charge  on  the  estate  in  the  hands  of 
the  devisee,  but  a  charge  antecedent  to  it.  {Roe  v. 
Daw„  3  Mau.  &  Selw.  518;  see  also  Doe  dem* 
Briscoe  and  Wife  v.  aark,  2  Bos.  &  Pull.  N. 
R.  343 ;  Compton  v.  Compton,  9  East,  267.)  And 
even  where  there  is  a  personal  charge  on  the 
devisee,  a  testator  may  nevertheless  restrict  the 
interest  to  a  lesser  estate  than  a  fee,  as  by  limiting 
his  estate  expressly  for  life,  or  in  tail ;  and  even  a 
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devifle  to  a  man,  his  heirs,  and  assignSt  subject  to  a 
charge,  may  be  reduced  to  an  estate  tail  by  a  clause 
which  introduces  another  gift  to  commence  on  his 
death  without  issue.  But  this,  it  seems,  it  will  not 
do  as  to  wills  made  after  1837 ;  because,  by  the 
express  words  of  the  new  Will  Act  (sec.  29),  the 
dying  without  issue  must  be  construed  as  dying 
without  issue  at  the  time  of  the  death  of  the  party, 
which  will  create  an  estate  in  fee  subject  to  a  limi- 
tation o^er  by  way  of  executory  deyise,  instead  of 
an  estate  tail  with  a  remainder  over,  which  it 
must  have  been,  had  the  limitation  been  construed, 
as  it  was  formerly,  to  mean  an  indefinite  purchase 
of  issue  in  the  first  taker. 

The  fee  will  pass  where  a  testator  directs  any 
thing  to  be  done  which  a  life  estate  may  be  insuffi- 
cient to  accomplish. — ^Another  ground  for  holding 
the  fee  to  pass  where  no  words  of  limitation  are 
employed,  is  when  a  testator  directs  any  thing  to 
be  done  which  a  mere  life  estate  in  the  devisee 
might  be  insufficient  to  carry  into  effect ;  as  a  de- 
vise for  the  payment  of  debts  and  legacies  {Beeze- 
ley  V.  Westerhousct  4  T.  R.  89) ;  or  where  trusts  are 
to  be  exercised,  in  both  of  which  cases  the  devi- 
sees or  trustees  would  be  held  to  take  an  estate  of  in- 
heritance (/S^u;  v.  Weigh,  1  Eq.Ca.Abr.  184 ;  Bate- 
man  V.  Eoacht  9  Mod.  104 ;  VUliersy.  Villiers,  2  Atk. 
71 ;  Gibson  v.  Mon^ord,  1  Ves.  485  ;  Challenger 
V.  Sheppardf  8  T.  R.  597)  ;  and  not  an  estate  merely 
commensurate  with  the  existence  of  the  purposes  of 
the  will,  or  the  objects  of  the  trusts,  which  in  many 
instances  might  have  been  effected  by  an  estate  pur 
autre  vie  t  and  this  construction  has  been  confirmed 
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by  the  late  Will  Act  (1  Vict.  c.  26),  by  which  devises 
of  real  estates  to  trostees  or  executors,  except  for  a 
term  or  a  presentation  to  a  church,  without  any  ex- 
press limitation  of  estate,  shall  be  construed- to 
pass  the  fee,  or  such  other  estate  or  interest  as  the 
testetor  had  the  power  to  dispose  of  by  will,  and 
not  an  estete  determinable  when  the  purposes  of  the 
trust  are  satisfied  (sees.  30, 31).  Yet  where  lands 
are  simply  directed  to  be  sold,  but  are  not  direedy 
devised  to  be  sold  by  the  trustees  or  executon,  an 
authority  only,  and  no  interest,  will  be  held  to  pass 
under  those  terms  (9  Ed.  6,  b  25,  a ;  litt.  sec.  169 ; 
Lateh,  43  ;  Houeli  t.  Barnes,  Cro.  Car.  382 ;  Yates 
▼.  Comptotit  2  P.  Wms.  308 ;  Lancaster  ▼.  Tkom- 
ton,  2  Bur.  1028) ;  and,  subject  to  the  power  of 
sale,  the  land  would  descend  upon  the  heir ;  nor 
does  the  law  in  this  respect  appear  to  have  been 
altered  by  the  new  Will  Act,  which  only  mentions, 
'*  where  any  real  estete  shall  be  devised  to  any  trustee 
or  executor''  (sec.  30),  or,  '*  where  any  real  estete 
shall  be  devised'  to  any  trustee,  &c."  (sec.  31). 

Whether  a  power  of  sale  can  be  exercised  where 
some  of  the  donees  refuse  to  concur, — Formerly, 
where  a  power  was  given  to  executors  to  sell,  and 
one  of  them  refused  the  trust,  the  others  could  not 
selL  But  the  stetute  21  Hen.  8,  c.  4,  provided 
that  where  lands  were  willed  to  be  sold  by  execu- 
tors, and  part  of  them  refuse  to  be  executors,  and 
to  accept  the  administration  of  the  will,  all  sales  by 
the  executors  that  accept  such  administration  shall 
be  as  valid  as  if  all  the  executors  had  joined. 

Whether  a  renouncing  executor  can  purchase, 
—According  to  Lord  Coke  (Co.  litt.  113,  a),  a 


IN   INYESTIOATING  THB  TITLE.  275 

renouncing  executor  could  not  purchase,  because, 
notwithstanding  his  renunciation,  he  was  still  privy 
to  the  will.  This  doctrine  has,  however,  been  over- 
ruled at  law  (Denne  dem.  Bowyer  v.  Judge ,  11  East, 
288 ;  Mackintosh  v.  Barber^  1  Bing.  50) ;  but 
whether  a  purchase  of  this  kind  would  be  supported 
in  equity  will  depend  in  a  great  measure  upon  the 
particular  circumstances  of  the  case.  If  it  could  be 
shewn  that  the  sale  was  to  the  prejudice  of  the  eettui 
que  tnutf  equity  would  undoubtedly  set  it  aside. 
Although  executors  renounce  the  probate  of  the  will 
as  to  personal  estate,  they  are  not  by  such  renun- 
ciation disqualified  to  execute  a  power  of  sale  over 
real  estate.  (Yates  v.  Compton,  2  P.  Wms.  308  ; 
Keilw.  45.) 

Whether  a  power  qf  sale  to  executors  will  sur^ 
vive, — ^When  property  is  devised  to  be  sold  by  exe- 
cutors, so  that  a  mere  authority  and  no  estate 
passes  to  them,  questions  sometimes  arise  as  to 
whether,  in  case  any  of  them  die,  the  power  can  be 
exercised  by  the  survivors,  which  it  seems  it  cannot 
be  where  the  authority  is  given  to  them  by  name : 
as  where  a  testator  directs  that  his  executors,  A, 
B,  and  C,  shall  sell  the  hmd.  (Co.  Litt.  113; 
Peyton  v.  Bury,  2  P.  Wms.  626 ;  Attorney-  General 
V.  Glegf  1  Atk.  356.)  But  when  the  direction  is 
that  the  estate  shall  be  sold  by  the  executors  gene- 
rally, then,  if  there  be  three  or  more,  and  one  or 
two  die,  provided  a  plurality  of  executors  still  re- 
mains so  as  to  satisfy  the  description,  the  power 
will  still  survive  even  at  law  (Co.  Litt.  3,  a ;  Fm- 
cent  V.  Lee,  Co.  Litt.  113,  a;  Dy.  117,  pi.  32 ; 
Garbrand  v.  Mayoi,  2  Vem.  105) ;  bat  it  seems 
t2 
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at  least  doabtfal  whether  it  would  where  one  only 
snnriyes ;  for  then  the  description  of  executors  is  no 
longer  applicable  (Dy.  219,  lide  note,  pi.  8) ;  and 
although  cases  are  not  wanting  to  support  the  va- 
lidity  of  the  exercise  of  a  power  giyen  to  executors 
bj  a  single  sunriTor  (Houell  ▼.  Bamef,  3  Cro.  Car. ; 
S.  C.  nom,  Barnu^B  case,  W.  Jones,  352,  pi.  2  ; 
Anon.  2  Leon.  220 ;  BUhpord  t.  Moore,  Say.  72 ; 
Anon.  Dy.  371,  6,  pi.  3),  still  no  purchaser  would 
be  warranted  in  accepting  a  simple  conrejance  firom 
the  surviving  executor.  In  the  case  of  trustees  a 
still  stricter  rule  prevails  against  the  power  sur- 
viving; which,  unless  directed  to  be  exercised  by 
the  survivors,  it  seems  it  wUl  not  do  where  the  in- 
strument contains  a  power  to  appoint  new  trustees, 
notwithstanding  the  proceeds  of  the  sale  may  be 
directed  to  be  paid  to  the  trustees  or  the  survivor 
of  them,  his  executors  or  administrators.  {Tmont' 
end  y.  Wilson^  1  B.  &  Aid.  608 ;  see  also  Hali  ▼. 
Dewee,  1  Jac.  189  ;  Bradford  ▼.  Bel/leld,  2  Sim. 
264.) 

Where  proper^  is  directed  to  be  told,  vnthont 
etating  hy  what  persons  the  sale  is  to  he  made. — It 
occasionally  happens  that  a  testator  directs  pro- 
perty to  be  sold  for  certain  purposes,  without  de- 
claring by  whom  such  sale  is  to  be  effected.  When- 
ever this  occurs,  if  the  proceeds  of  the  sale  are  to 
be  distributable  by  the  personal  representatives,  as 
where  the  purchase-money  is  to  be  applied  in  pay- 
ment of  debts ;  (Ram.  on  Assets,  105  ;  Anon.  3  Dy. 
371,  C. ;  Anon.  2  Leon.  220  ;  Blatch  ▼.  Wilder, 
1  Atk.  420),  or  debts  and  legacies  {Anon.  2  Leon. 
220 ;  Hughs  v.  Collis,  1  Ch.  Cas.  179) ;  or  legadee 
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only  (Anon.  Dalison,  106,  ca.  56;  Canrilly.  Car- 
villf  2  Ch.  Rep.  301) ;  or  by  the  tenna  of  the  will 
are  to  be  oonfonnded  with  the  testator's  personal 
property,  and  with  it  to  form  one  fond  for  the  pay- 
mentof  the  legacies  {T)^lden  v,  Hyde,  2  Sim.  &  Stu. 
238) ;  then  a  power  of  sale  will  arise  by  implication 
in  the  executors,  which  power  will  be  transmissible 
from  them  to  their  personal  representatiyes.  But 
no  such  implication  will  arise  where  the  proceeds 
of  the  sale  are  not  to  be  applied  by  the  executors  in 
the  execution  of  their  office.  Hence,  if  a  testator 
simply  bequeaths  the  money  to  arise  from  the  sale 
to  certain  persons  named,  this  bequest  does  not 
cause  the  money  to  be  applicable  by  the  executors 
in  the  execution  of  their  office,  and,  therefore,  in 
this  case,  they  are  not,  but  the  heir-at-law  of  the 
testator,  is,  the  party  to  sell  and  convey  to  the  pur- 
chaser. (Ram.  on  Assets,  105 ;  Beniham  y.  Wilshire, 
4  Mad.  44  ;  Potion  t.  Randall,  1  Jac.  &Walk.  189.) 
But  in  any  of  the  cases  which  have  been  alluded  to, 
notwithstanding  the  power  cannot  be  exercised  at 
law,  yet,  certainly,  a  court  of  equity  will,  while  the 
trust  implied  in  it  exists,  enforce  the  execution  of  the 
trusts,  by  decreemg  a  sale  pursuant  to  the  testator's 
intention.  (Ram.  on  Assets,  101,  referring  to  Gwil* 
lianu  ▼.  Howell,  Hard.  204 ;  Oa$foot  y.  Garfoot, 
I  Ch.  Cas.  35  ;  Ashhy  y.  Doyl,  ib.  180 ;  Amby  y. 
Oower,  I  Ch.  Cas.  283 ;  S.  C.  1  Ley.  304 ;  Loc^ 
ton  y.  Locton,  2  Freem.  136  ;  Vaiea  y.  Compton, 
2P.Wms.308;  WiicheoiY.Loueh,Ch.Bjep.  183.) 
Powers  of  this  kind  are  defined  to  be  powers  in  the 
nature  of  a  trust,  which  di£fer  from  ordinary  powers, 
because  powers  strictly  as  such  are  never  imperative. 
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bat  leave  the  act  to  be  done  at  the  will  of  the  party 
to  whom  thej  are  giren  (Wilm.  23) ;  whereas  tmsta 
are  alwaji  obligatory  upon  the  oonsdenoe  of  the 
party  intnuted.  Bat  in  cases  like  those  last  alladed 
to,,  the  trasts  and  powers  are  blended  together. 
Until  the  power  be  exercised,  the  estate  descends 
on  the  heir  {Wamrford  y.  T^lotn^Mm,  3  Ves.  513 ; 
HUton  ▼.  Kenwortky,  3  East,  553),  who  (if  soch 
power  were  eztmgnished  by  the  death  of  parties  to 
whom  it  was  giren  without  having  ezecated  it,  or 
never  arose  on  account  of  the  testator  not  having 
appointed  any  person  to  execute  it),  would  at  law 
be  entitled  to  hold  it  for  his  own  benefit ;  but  here 
equity,  acting  upon  the  trust,  will  compel  the  heir 
to  concur  in  the  sale,  in  order  to  carry  out  the  pur- 
poses of  the  will.  {Hyer  v.  Wordale^  2  Freem. 
135,  dted ;  Loet(m  v.  Loeton,  2  Freem.  136 ;  Pitt 
V.  Pelham,  1  Ch.  Cas.  176.) 

When  the  legal  estate  is  detnaed  in  fee,  the  party 
taking  the  beneficial  interest  will  be  entitled  in  fee 
also. — ^When  the  legal  estate  is  devised  in  fee,  and 
there  is  an  apparent  intent  that  all  the  beneficial 
interest  in  the  estate  should  belong  to  a  particular 
person,  or  to  a  class  of  persons  (which  will  gene- 
rally be  inferred  when  the  trust  is  declared  directly 
in  their  favour  without  any  restrictive  terms),  the 
fee  in  the  trust  has  been  held  to  pass  without  any 
words  of  limitation.  {Bateman  v.  Roach,  9  Mod. 
104 ;  Newland  v.  Shephard,  2  P.Wms.  194  ;  S.C. 
1  £q.  Ca.  Abr.  329,  pi.  4 ;  Challenger  v.  Shep- 
pard,  8  T.  R.  597.)  So  where  there  is  a  trust  or 
direction  to  purchase  land  for  another,  it  will  be 
implied  that  the  purchase  is  to  be  in  fee-simple, 
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unless  the  will  expresses  a  diflferent  intention. 
{Green  y.  Amutead f  Hob.  65.) 

When  a  power  of  dUpoeition  will  pass  the  fee, — 
It  has  alBO  long  been  a  fixed  rule  of  law  that  where 
lands  are  devised  to  a  man  withont  words  of  limi- 
tation,  but  conferring  on  him  an  absolute  power  of 
disposition  oyer  the  property,  he  will  be  construed 
to  take  the  fee  ;  but  the  construction  will  be 
otherwise  where  he  has  an  express  estate  divided 
from  the  power.  And  the  like  doctrine  preyails 
whenever  the  power  is  restricted  to  a  particular 
mode  of  disposition,  as  by  deed,  or  by  will,  or  on 
the  happening  of  a  contingent  event.  Yet  where 
an  express  estate  for  life  is  given  in  order  to  let  in 
estates  to  strangers,  and  no  specific  mode  is  re- 
quired to  the  disposition  of  the  inheritance,  then 
in  the  event  of  the  mesne  estates  not  taking 
effect,  the  devisee  will  take  the  entire  fee- 
simple.  Ooodtitle  y.  Otway  (2  Wills.  6)  is  a 
case  of  this  description.  There  the  devise  was 
to  the  testator's  heir-at-law  for  her  life,  and 
after  her  death  to  her  lawful  issue,  and  if  she 
should  have  no  issue,  she  should  have  power  to  dis- 
pose thereof  at  her  will  and  pleasure.  She  died 
without  issue,  and  the  Court  were  clearly  of  opinion 
that,  as  the  contingent  remainder  to  the  children 
never  vested,  she  had  an  estate  in  fee-simple.  (See 
also  Turner  v.  Hardie,  1  Leon.  283.) 

Where  the  power  of  disposition  is  confined  to 
particular  oijeets. — ^But  where  an  estate  for  life  is 
not  expressly  given,  but  the  property  is  devised 
generally  to  the  devisee  to  such  uses  as  he  shall  ap- 
point, nevertheless  confining  the  power  of  diiposi- 
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tion  to  particular  objects,  it  fwems  difficult  to  decide 
whether  the  devisee  will  take  a  fee>iimple  condi- 
tional, or  an  estate  in  fee  upon  trust,  or  an  estate 
for  life  with  power  to  dispose  of  the  inheritance  ; 
bat  the  more  general  opini(m  appears  to  be  in 
favour  of  an  estate  for  life,  with  a  power  of  appoint- 
ment over  the  fee,  unless  the  will  should  contain 
sufficient  words  to  negative  such  a  construction. 

The  foregoing  observations,  it  may  be  neoessary 
for  me  again  to  remind  my  readers,  are  often  appli- 
cable only  to  wills  prior  to  the  operation  of  the  late 
Will  Act  (1  Vict.  e.  26) ;  for  as  to  wills  made  sub- 
sequentiy  to  the  1st  of  January,  1838,  no  words  of 
limitation  will  be  necessary  to  pass  an  absolute  estate 
in  fee-simple,  when  the  subject-matter  of  the  devise 
is  sufficiently  described  to  identify  the  property 
intended  to  pass  by  it.  Still  this  does  not  render  it 
the  less  necessary  that  a  person  in  investigating  a 
title  should  be  thoroughly  acquainted  with  the  rules 
of  law  upon  the  construction  of  wills  made  previously 
to  that  period,  as  questions  must  continue  to  arise 
upon  them  for  many  years  yet  to  come. 

Effect  qfthe  late  Will  Act  with  retpeetto  kg^9ed 
devites, — As  the  law  stood  previously  to  the  recent 
enactment,  1  Vict.  c.  26,  a  devise  would  have  lapsed 
by  the  death  of  the  legatee  in  the  testator's  life- 
time (Sympstm  ▼.  Homtby,  Pre.  Ch.  439 ;  Brett 
V.  Rigden^  Plow.  340  ;  Hartop'e  case,  Cro.  Ells. 
243;  Turner  v.  Kett,  4 T.  R.  601) ;  and  so  it  wiU 
still,  unless  in  the  case  of  estates  tail,  and  gifts  to 
children  or  other  issue  of  the  testator. 

Am  to  eetatee  tail, — ^With  respect  to  estates  tail, 
the  32nd  section  of  the  above-mentioned  statute 
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enacts,  "  that  where  any  person  to  whom  any  real 
estate  shall  be  demised  for  an  estate  tail,  or  an  estate 
in  quasi  entail,  shall  die  in  the  lifetime  of  the  tes- 
tator, leaving  issue,  who  would  be  inheritable  under 
such  entail,  and  any  such  issue  shall  be  living  at 
the  time  of  the  death  of  the  testator,  such  devise 
shall  not  lapse,  but  shall  take  effect  as  if  the  death 
of  such  person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will." 

Gifts  to  children  or  other  iesue. — ^With  respect 
to  gifts  to  children  or  other  issue  of  the  testator, 
the  33rd  section  enacts,  **  that  where  any  child  or 
other  issue  of  the  testator,  to  whom  any  real  or 
personal  estate  shall  be  devised  or  bequeathed,  for 
any  estate  or  interest  not  determinable  at  or 
before  the  death  of  such  person,  shall  die  in  the  life- 
time of  the  testator,  leaving  issue,  and  any  issue  of 
such  shall  be  living  at  the  time  of  the  death  of  the 
testator,  such  devise  or  bequest  shall  not  lapse,  but 
shall  take  effect  as  if  the  death  of  such  person  had 
happened  immediately  after  the  death  of  the  testa- 
tor." But  this  section  of  the  statute,  it  has  been 
determined,  does  not  substitute  the  issue  for  the 
pre-deoeased  devisee,  but  the  latter  will  take  a  fee- 
simple  conditional,  depending  either  on  his  surviving 
the  testator,  or  on  his  leaving  issue  living  at  the 
time  of  such  testator's  death ;  and  the  devisee  may 
dispose  of  such  interest  by  his  will,  notwithstanding 
he  should  die  in  the  testator's  lifetime.  (Joh$uon 
V.  JohnsoUf  3  Hare,  157.)  But  this  enactment, 
that  a  bequest  to  a  child  who  died  in  the  testator's 
lifetime,  leaving  issue  living  at  the  testator's  death, 
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■hall  not  lapse,  does  not  apply  to  a  testamentary 
appointment.     {Oriffiih  ▼.  Gale,  12  Sim.  327.) 

Of  the  rule  in  Shelley's  case, — It  may  not  be  im- 
proper in  this  place  to  give  a  brief  outline  of  the 
rule  in  Shelley's  case ;  but  which,  though  so  thus 
designated,  was  a  fixed  rule  of  law  long  before 
Shelley's  case  was  decided,  in  which  it  was  not  a 
subject  for  the  determination  of  the  Court,  or  even 
of  controversy,  but  is  expressed  in  the  arguments  in 
clear  terms  as  an  acknowledged  rule  of  law,  and 
from  thence  it  is  presumed  to  haye  received  this 
appellation. 

When  the  nde  wUl  apply. —By  this  rule,  when- 
ever an  estate  is  given  to  one  generally,  or  for  Ufe, 
and  afterwards,  in  the  same  instrument,  a  remainder 
is  limited  to  his  heirs,  or  the  heirs  of  his  body,  such 
subsequent  limitation  vests  immediately  in  the  an- 
cestor, and  will  not  remain  in  contingency  or  abey- 
ance. If  the  limitation  be  to  his  heirs,  he  will  take 
an  estate  in  fee-simple ;  if  to  the  heirs  of  his  body, 
an  estate  tail.  This  rule  will  apply  equally,  not- 
withstanding an  intervening  estate  for  life  or  in  tail 
be  interposed  between  the  freehold  of  the  ancestor 
and  the  subsequent  limitation  to  his  heirs :  with  this 
diversity :  that  where  the  devise  is  immediate,  as  to 
A  for  life,  remainder  to  his  heirs,  or  the  heirs  of  his 
body,  it  becomes  executed  in  the  ancestor,  forming, 
by  its  union  with  his  particular  estate,  one  estate  of 
inheritance  in  possession ;  and  where  it  is  mediate, 
as  to  A  for  life,  remainder  to  B  for  life,  or  in  tail, 
remainder  to  the  heirs,  or  the  hdrs  of  the  body  of 
A,  it  is  then  a  rested  remainder  in  the  ancestor, 
not  to  be  executed  in  possession  till  the  determina- 
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Hon  of  the  preceding  mesne  estates.  (Hodgson  v. 
Ambrose,  Doug.  337,  345 ;  S.  C.  Dom.  Proc.  3 
Bro.  P.  C.  edit.  Toml.  416.)  And  notwithstanding 
the  estate  be  limited  to  the  ancestor  expressly  for 
his  life  {Randall  ▼.  Eileyy  Carth.  170  ;  GoodrightY. 
Pullen,  Lord  Raym.  1437)  ;  or  it  is  declared  to  be 
without  impeachment  of  waste  (a  restriction  incon- 
sistent with  an  estate  of  inheritance)  {Papillon  y. 
Voice,  2  P.  Wms.  471 ;  Robinson  v.  Robinson, 
2Ves.  sen.  225;  Denn  dem.  Webb  t.  Puciey, 
5  T.  R.  299  ;  Frank  t.  Stovin,  3  East,  548 ;  Jones 
V.  Morgan,  1  Bro.  C.  C.  206 ;  Bennett  v.  Tan- 
kerville  {Earl  of),  19  Ves.  170;  Perrin  v. 
Blake,  4  Bur.  2579 ;  1  W.  Blackst.  672) ;  or 
trustees  are  interposed  to  preserve  contingent  re- 
mainders {Colson  y.  Colson,  2  Atk.  247 ;  S.  C.  2 
Str.  1125 ;  Hodgson  y.  Ambrose,  Doug.  337,  345  ; 
S.  C.  3  Bro.  P.  C.  edit.  Toml.  416 ;  Sayer  v.  Mas- 
terman,  Ambl.  344  ;  Measure  y.  Gee,  5  B.  &  Aid. 
910) ;  or  the  estate  of  freehold  is  limited  to  the 
I  separate  use  of  the  devisee  {a  f4me  covert)  {Lord 

I  Say  and  Sele,  8  Yin.  Abr.  262,  pi.  19  ;  S.  C.  in 

I  Dom.  Proc.  3  Bro.  P.  C.  edit.  Toml.  458  ;  Douglas 

y.  Congreve,  1  Beav.  59) ;  or  a  power  of  jointuring 
is  given  to  the  first  devisee  {King  v.  Melting,  2  Lev. 
58 ;  S.  C.  3  Keb.  42)  ;  or  the  testator  even  pro- 
ceeds to  impose  a  restriction  against  alienation 
{Perrin  v.  Blake,  4  Bur.  2579 ;  1  W.  Blackst. 
672;  Hayes  dem,  Foords  y.  Foorde,  2  W. 
Blackst.  698) ;  or  there  is  an  express  direc- 
tion that  the  ancestor  shall  take  for  life  only 
I  {Thong  v.  Be^ord,   I  Bro.  C.  C.  313)  ;  the  rule 

will  nevertheless  apply,  and  in  every  instance  vest 
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tiM  inherituioe  in  tlie  lint  taker.  NdAerwUltbe 
applioation  of  tiie  rale  be  prevented  by  words  of 
euperadded  limitation  being  engrafted  on  tbe  deviie 
to  the  heirs.  Aa,  for  example,  a  limitation  to  A  for 
life,  and  the  heirs  male  of  bis  body,  and  the  heirs 
male  of  tiie  body  of  such  heirs  male.  Skelley'tcaae 
itself  is  indeed  tlie  leading  antliorityin  support  of 
the  latter  constniction  in  the  case  of  a  deed;  and 
Qoodriffkt  t.  Pulim  (Lord  Raym.  1437)  is  an  in- 
stsnoe  of  the  nme  doctrine  applied  to  wills.  (See 
also  HayeM  dem,  Foorde  t.  Foorde,  2  W.  Blackst. 
698  ;  Hflm  and  Otaring  ▼.  ShetUon,  Com.  410 ; 
Wrighi  t.  Peanon,  Ambl.  358  ;  MhukuU  t.  Mm- 
$kuU,  1  Atlc.  411.)  Nor  wiU  a  devise  to  the  heir 
in  the  singular  number  {Burley*$  case,  dted  by 
Hale,  C.  J.  Ventr.  230 ;  Whiting  t.  WUkin», 
Bnlstr.  219  ;  Patuy  ▼.  LowdaU,  2  RoU.  Abr.  794 ; 
MiUer  ▼.  Seagruve,  Rob.  Gay.  96 ;  Dubber  ▼. 
IVollope,  Ambl.  453),  (provided  no  words  of  limi- 
tation are  superadded  or  engrafted  on  it),  (a)  pre- 
vent the  application  of  the  rule ;  although  in  the 
case  of  a  deed  the  constructbn  would  be  otherwise ; 
for  in  the  latter  instance  the  ancestor  would  take  a 
mere  life  estate,  with  remainder  to  tiie  heir  as  a 
purchaser. 

The  particular  estate  being  determinable  on  a 
contingency  will  not  prevent  the  application  of  the 
rule. — ^The  rule  will  also  apply,  notwithstanding  the 

(a)  JhMt  the  rale  will  not  apply  when  words  of  limitatioa 
are  engprafted  on  a  devise  to  the  heir  in  tbe  singolar  number, 
ue  Archer* 8  case  (1  Rep.  66) ;  Clark  ▼.  Clark,  or  Clark  ▼. 
Da^  or  Davy  (Moor.  693 ;  Cro.  Eiiz.  813) ;  White  v.  CoUim 
(Com.  289), 
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particular  estate  of  freehold  be  determinable  on  an 
event  which  may  happen  in  the  lifetime  of  the  first 
taker  (Merrill  Y.Bunuey^lKeh.SSS;  S.C.  Sid. 
427 ;  4  Bac.  Abr.  601) ;  as  where  the  particular 
estate  of  freehold  is  Umited  daring  widowhood,  or 
the  life  of  another  person  {Curtis  ▼.  Price,  12  Ves. 
89) ;  nor  will  it  make  any  difference  although  the 
ancestor  himself  must  die  before  the  object  of  the  gift 
to  the  heirs  can  be  ascertained :  as  to  two  persons 
as  long  as  they  jointiy  live,  with  remainder  to  the 
heirs  of  him  that  dies  first  (10  Rep.  30 ;  1  RolL 
Abr.  839;  Highway  ▼.  Banner,  1  Bro.  C.  C. 
584)  ;  or  the  limitation  to  the  heirs  is  on 
a  contingency  that  may  or  may  not  happen; 
as  for  example,  a  gift  to  A  for  life,  and  if  she 
marries  and  has  heirs  of  her  body,  then  the  heirs 
to  have  the  lands.  Neither  is  it  of  any  consequence 
whether  the  estate  of  freehold  is  in  the  ancestor  by 
express  limitation  or  by  implication  {Hayee  dem, 
Foorde  v.  Foorde,  W.  Blackst.  658),  or  results  to 
hun  (Pihus  v.  Mitford,  Ventr.  272 ;  Wills  v.  Pa/- 
mer,  5  Bur.  2615),  as  in  either  case  the  construction 
will  be  the  same ;  for  if  the  intention  is  once  clear 
that  the  succession  shall  go  and  be  confined  to 
the  heirs  of  the  tenant  for  life,  the  notion  that  they 
shall  take  by  purchase  must  be  rejected  for  inoon- 
nstency ;  as  all  persons  claiming  in  the  character  of 
heirs,  must  take  in  that  quality  by  descent,  and  not 
by  purchase. 

Requisites  to  the  application  qf  the  rule. — But 
in  order  that  the  rule  may  apply,  it  will  be  requisite, 
1.  That  an  estate  of  freehold  be  limited  to  the  an- 
cestor.   2.  There  must  be  a  limitation  to  the  heirs, 
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or  bdn  of  the  body  of  fiie  mentor,  in  tlioK  tennSy 
or  by  tome  eqniTale&t  snbstitiitied  name ;  ai  issue 
for  instance ;  and  not  the  heirs  as  meaning  or  ez- 
pUdned  to  be  sons  or  duldren,  or  the  like.  3.  Hie 
heirs  most  take  as  the  heirs  of  the  ancestor  to 
whom  the  frediold  is  derised,  and  not  of  him  and 
another  person.  4.  Both  fimitations  most  give 
estates  of  the  same  quality.  5.  Both  limitstions 
most  be  by  the  same  instmment. 

1.  An  eitate  of  frtehold  mutt  be  limiied  to  the 
aneettor. — In  order  that  the  rule  in  Shelley's  case 
may  apply,  it  is  absolutely  necessary  that  the  ances- 
tor should  take  an  estate  of  freehold,  either  by  ex- 
press words  or  by  implication ;  for  if  he  takes  no 
such  estate,  or  merely  a  term  of  years,  with  re- 
mainder to  his  heirs,  &c.  the  two  estates  will  not 
unite  in  the  snoestor,  but  will  go  to  the  heirs  as 
purchasers.  (Roe  dem.  Nightingale  t.  Quartleyf 
I T.  R.  630 ;  Harrie  v.  Bamee,  1 W.  Blackst.  643.) 
Although  the  heirs  will  not  derive  their  estate 
through  their  ancestor,  they  will  so  far  take  with 
reference  to  him  as  to  pursue  the  same  course  of 
succession  as  if  it  attached  and  descended  from  him. 
(Feame,  Cont.  Rem.  80.)  An  acquisition  of  this 
kind  is  styled  an  acquisition  performam  donij  not 
being  strictly  a  descent,  because  the  estate  never 
attached,  or  could  by  possibility  attach,  or  be  de- 
rived through  him ;  and  yet  not  operating  as  a 
purchase,  because  the  estate  goes  in  the  same 
course  of  succession  as  it  would  have  done  under  a 
descent,  exclusive  of  persons  to  whom  it  would 
have  gone  if  the  heirs  had  taken  absolutely  by  pur- 
chase.   Thus  a  limitation  to  the  heirs  male  of  the 
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body  of  B,  where  no  estate  is  given  to  B  himself, 
though  it  originally  attaches  in  his  heirs  male  under 
that  special  description,  and  so  far  operates  as 
words  of  purchase,  yet  it  not  only  gives  such  heir 
an  estate  tail  male,  without  any  express  words  of 
limitation  to  the  heirs  male  of  his  own  body,  but 
such  an  estate  tail  as  will,  on  failure  of  his  issue 
male,  go  in  succession  to  the  other  heirs  male  of 
the  body  of  B,  in  the  same  course  as  if  the  estate 
had  descended  from  B  himself.  {Mandeville'a  case, 
Ck).  Litt.  266 ;  Southcott  t.  Stmell,  1  Mod.  226  ; 
Wills  V.  Palmer,  5  Burr.  2615.) 

2.  There  must  be  a  limitation  to  the  heirs,  Sfc, 
of  the  person  taking  the  previous  estate  of  free- 
hold by  that  or  some  equivalent  substituted  name, 
as  issue  for  instance;  and  not  the  heirs  as  meaning 
or  explained  to  be  sons,  or  children,  or  the  like,-— 
When  it  appears  from  the  general  context  of  the  will 
the  testator  did  not  mean  to  employ  the  word  "  heirs" 
according  to  their  strict  technical  import,  that  in- 
tention must  be  allowed  to  prevail,  notwithstanding 
he  has  used  such  technical  words  in  other  parts 
of  his  will.  Hence,  although  a  testator  should  devise 
to  B  and  the  heirs  of  his  body,  he  will  not  be  pre-  . 
eluded  from  explaining  by  subsequent  words  in 
what  sense  he  intended  the  words  *  *  heirs  of  the  body ' ' 
to  be  taken ;  if,  therefore,  to  the  limitation  to  the 
heirs  of  the  body  he  were  to  add  **  that  is  to  say, 
his  first,  second,  third,  and  every  son  and  sons  suc- 
cessively, &c."  the  subsequent  clause  would  not  be 
considered  as  contrary  to  the  preceding  general 
limitation  to  B's  heirs  lawfully  to  be  begotten,  but 
explanatory  of  what  heirs,  &c.  were  meant ;  con- 
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sequentij  the  rale  would  not  applj,  and  B  would 
take  a  mere  estate  for  life.  (Liale  t.  Gruyt  2  Lm. 
223  ;  Lowe  y.  Davist  2  Lord  Raym.  1561 ;  Man- 
detfille  ▼.  Lackey,  3  Ridg.  P.  C.  352 ;  Grethon  ▼. 
Howard,  6  Taunt.  94 ;  GoodtUU  dem.  Sweet 
▼.  Herring,  1  East,  264 ;  Shoriridge  ▼.  Creber, 
5  B.  &  C.  866  ;  Doe  dem.  Woodhall  t.  WoodhaU, 
7  Law  T.  322.) 

3.  Siffeet  ofengrtfied  worde  qf  Imitation  vary- 
ing the  course  qf  descent. —'It  has  been  said  that 
altfaon^^  words  of  engrafted  limitation  annexed 
to  the  limitation  to  the  heirs  will  not  prevent 
the  application  of  the  role,  yet  that  it  will  be 
otherwise  if  by  such  engrafted  words  the  coarse 
of  descent  be  altered.  This  doctrine  appears  to 
be  founded  entirely  upon  the  supposed  case 
put  by  Anderson,  J.  in  8helleg*8  case,  where 
he  says,  that  if  the  words  of  engrafted  limitation 
describe  an  estate  descendible  in  a  different  course 
and  to  different  persons,  as  to  special  heirs,  from 
what  the  first  would  carry  the  estate  to,  vis.  to 
females  instead  of  males,  or  vice  vered,  it  will  pre- 
vent the  application  of  the  rule,  for  in  such  case 
the  general  effect  of  the  first  word,  heirs,  is  abridged 
and  qualified  by  such  subsequent  express  words  of 
limitation,  as  cannot  possibly  be  satisfied  by  con- 
sidering the  first  words  as  words  of  purchase.  This 
point  does  not,  however,  appear  to  have  been  as 
yet  judicially  decided ;  whilst,  on  the  other  hand, 
it  has  been  determined,  over  and  over  again,  that 
notwithstanding  the  words  of  distribution  are  an- 
nexed to  the  limitation  to  the  heirs  of  the  body, 
which,  if  literally  carried  into  effect,  would  create 
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an  estate  descendible  in  a  different  manner,  they 
will  be  insufficient  to  control  the  legal  import  of 
preceding  words  sufficient  to  create  an  estate  tail, 
as,  for  example,  a  limitation  to  A  for  life,  with  re- 
mainder to  the  heirs  of  his  body  as  tenants  in  com- 
mon, and  not  as  joint  tenants.  (Doe  dem,  Chan^ 
dler  V.  Smith,  7  T.  R.  531 ;  Pieraon  y.  Viciers, 
j5  East,  548 ;  Doe  dem.  Cole  v.  Goldamiih,  7  Taunt. 
209 ;  S.  C.  2  Marsh,  517 ;  Bennett  ▼.  TankervUle 
(Earl  of),  19  Ves.  170;  Jeteon  v.  WHght,  2 
Bligh,  58 ;  Doe  dem.  Bosnall  y.  Harvey,  4  B.  &  C. 
610.) 

4.  The  heir»  must  take  as  heirs  of  the  ancestor, 
and  not  of  him  and  another  person. — It  is  essential 
to  the  application  of  the  rule  in  Shelley*s  case  that 
the  heirs  should  be  the  heirs  of  the  person  taking 
the  estate  of  freehold,  and  not  of  him  and  any  other 
person.  Thus  in  Gossage  ▼.  Taylor  (YeW.  131 ; 
S.  C.  Sty.  325),  an  estate  was  limited  to  the  wife 
for  life,  remainder  to  the  heirs  to  be  begotten  upon 
the  body  of  the  wife  by  the  husband,  no  estate 
being  previously  limited  to  the  husband;  and  it 
was  held  that  the  heirs  took  as  purchasers.  (See 
also  Lane  v.  Pannell,  1  Roll.  Rep.  238,  438 ;  F^oy- 
morton  dem.  Robinson  ▼.  Wharry,  2  Blackst.  Rep. 
728  ;  S.  C.  3  WUs.  144.)  But  if  the  devise  had 
been  to  the  wife  for  life,  and  the  heirs  of  the  hus- 
band on  her  body  to  be  begotten,  she  would  have 
taken  no  more  tiian  a  life  estate.  For  there  is  a 
fixed  distinction  between  the  terms  *'  heirs  of  the 
body,"  and  "  heirs  on  the  body ;"  the  word  "  qf'' 
making  the  heirs,  &c.  words  of  limitation,  the  word 
''  o» ' '  convertiAg  them  into  words  of  purchase, 
u 
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And  however  Ugl^  and  fiiToloiis  this  difltiiietH» 
may  now  appear,  yet  it  having  originally,  npon 
prindplea  now  obaolete,  obtained  ground  in  judicial 
decisioBi,  the  Ckrarti  hold  themaelTes  bound  to 
obaerveit  (Feame,  C.  R.  39 ;  litt.  26, 27, 28, 29  ; 
aee  Haig.  note  to  S  Co.  litt.  26,  b.)  At  a  cor* 
wory  ghuioe,  indeed,  Gouage  t.  TayloTf  above  re* 
ierred  to,  may  aeem  to  militate  against  this  doctrine, 
for  there,  as  we  have  already  seen,  the  remainder 
was  to  the  "  heirs  to  be  begotten  upon  the  body 
of  the  wife  dy  the  husband,"  but  the  word  '*  ^" 
was  there  omitted  altogether,  and  consequently  not 
ai^licable  to  the  heirs  of  either  of  their  bodies  ;  the 
heirs,  in  fact,  were  not  required  to  be  of  either  of 
their  bodies,  and  were  therefore  eonatroed  as  if  they 
were  to  iisae  from  both ;  which  constmctioQ  has 
been  since  recognised  and  adopted.  {Deimdem. 
lyieieUT.  GiUoit,  2  T.  R.  4S1.)  it  must  also  be 
kept  in  mind,  that  although  to  come  within  the 
operation  of  the  rale  in  Sheliey't  case,  the  heirs 
most  take  as  the  heirs  of  the  ancestor,  and  not  of 
him  and  any  other  person ;  still  this  doctrine  will 
not  apply  unless  the  parties  from  whose  bodies  the 
heirs  are  to  issue  are  married  to  eadi  other,  or  may 
lawftiUy  intermarry;  for  if  they  are  both  of  the 
same  sex,  or  by  reason  of  proximity  of  kindred  or 
afllnity  are  disabled  from  lawfully  intermarrying 
with  each  other,  aa  in  such  case  it  would  be  im- 
possible they  could  have  common  heirs  of  their  two 
bodies,  a  limitation  in  these  terms  would,  under 
the  latter  circumstances,  be  construed,  as  to  one 
moiety,  to  give  the  inheritance  to  the  ancestor,  and 
an  estate  for  life  in  the  other  moiety,  with  a  contin^ 
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gent  remainder,  ta  ttke  person  who  hns  not  any 
premns  estate  of  frediold.  {Hnniley't  case,  Dj. 
326;  Bendl.  226;  1  Inst.  25;  2  Frest.  Estates, 
425.)  This  last  proposition,  however,  supposes 
that  the  persons  forbidden  to  marry  by  reason  of 
consang^oinity  or  affinity  have  not  intermarried  with 
each  other ;  for,  if  they  have  done  so,  notwithstand- 
ing their  marriage  may  be  aiittiiUed  by  smt  in  the 
Ecclesiastical  Court ;  yet,  until  so  aToided,  all  the 
oonseqnences  of  a  legal  marriage  attach ;  and  should 
they  either  of  them  die  before  the  sentence  declaring 
the  marriage  to  be  Yoid  shall  be  pronomiced,  the 
issue  of  the  marriage  will  be  capable  of  inheriting. 
(2  Prest.  Estates,  433 ;  1  Thorn.  Co.  Litt.  126.) 
As  long,  therefore,  as  the  marriage  continues,  a 
limitation  to  them  would,  it  is  apprehended,  have 
the  same  operation  as  if  applicable  to  parties  against 
whose  marriage  there  was  no  legal  impediment. 

5.  Both  limitaiion»nuut  giveegfatea  of  the  Mmie 
gualitp. — Both  limitations  must  give  estates  of  the 
same  quality ;  that  is  to  say,  the  two  estates  must 
be  either  both  legal  or  both  equitable.  (Jone§  v. 
Say  and  Seie  {Lord)^  8  Yin.  Abr.  262,  pi.  19 ;  S.C. 
1  Eq.  Ca.  Abr.  383;  3  Bro.  P.  C.  edit.  Toml. 
458;  THfipin  ▼.  CoMfi,  Carth.  272;  Hmy  v. 
Pureellf  2  W.  Blackst.  1002  ;  Shapland  y.  Smith, 

1  Bro.  C.  C.  75 ;  Silffe$ter  dem.  Law  y.  Wilson, 

2  T.  R.  444;  Venablea  t.  Morrit,  7  T.  R.  342, 438  ; 
Doe  dem,  HaUen  v.  Ironmonger,  3  East,  533; 
Curtie  ▼.  Price,  12  Yes.  89.)  Mr.  Feame,  indeed, 
has  carried  this  doctrine  still  further,  for  he 
expresses  an  opinion  (Feame,  C.  R.  35)  that  the 
rule  has  not  any  application  in  those  instances  in 

u2 
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which  the  ancestor  has  the  freehold  as  a  trastee, 
and  taking  no  beneficial  interest.  Mr.  Batler, 
however,  in  his  yalaable  edition  of  Mr.  Feame's 
Contingent  Remainders,  very  justly  remarks  (p.  35, 
n.  p)  that,  *'  as  courts  of  law  cannot  take  notice 
of  any  trusts  charged  on  legal  estates,  the  trusts  or 
purposes  for  which  the  ancestor's  estate  of  freehold, 
in  the  cases  proposed  by  him,  is  charged,  cannot  be 
a  subject  of  their  consideration.  Courts  of  law, 
therefore,"  he  adds,  **  must  treat  the  case  merely 
as  a  limitation  of  a  legal  freehold  to  the  ancestor, 
and  a  limitation  of  the  legal  fee  to  the  heirs  of  his 
body,  and  of  course  hold  it  to  be  a  legal  estate 
under  the  rule  in  Shelley* 8  case.''  Mr.  Preston, 
also,  in  his  elaborate  obsenrations  on  the  rule  in 
Shelley's  case,  expresses  a  similar  opinion.^  (See 
2  Frest.  on  Estates,  311.) 

6.  Both  limitations  must  be  by  the  same  inetrU" 
ment* — Both  limitations  must  be  by  the  same  in- 
strument ;  or,  in  other  words,  the  ancestor  must 
take  an  estate  of  freehold  under  the  same  instru- 
ment which  contains  the  limitation  to  his  heirs. 
Hence,  if  A  be  tenant  for  life  under  a  deed,  and  the 
lands  of  which  he  is  so  tenant  for  life  be  granted 
by  another  deed,  or  devised  by  will,  to  the  heirs  or 
the  heirs  of  his  body,  the  two  estates  will  not  units 
and  vest  the  inheritance  in  him.  (Moore  ▼.  Parker^ 
1  Lord  Raym.  37 ;  Snowe  r.  CutleTf  1  Lev.  135 ; 
Doe  dem,  Fonnereau  ▼.  FotmereaUf  Doug.  487.) 
But  a  schedule,  or  a  codicil  annexed  to  or  referring 
to  a  will  in  which  an  estate  is  limited  to  the  ances- 
tor, being  considered  to  form  a  part  of  the  will 
itself,  does  not  prevent  the  application  of  the  rule ; 
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notwithstanding  the  limitation  to  the  ancestor 
should  be  in  one  paper,  and  the  limitation  to  the 
hdrs  should  be  contained  in  another.  {Hayti  dem, 
Foorde  v.  Foorde,  2  W.  Blackst.  693.) 

Am  to  intiruments  creating  and  executing  powere. 
— ^Whether,  when  an  estate  is  limited  to  a  man  by 
one  instrument,  and  afterwards  to  his  heirs,  &c.  in 
his  lifetime  under  an  execution  of  a  power  of  ap* 
pointment  contained  in  such  first  instrument,  the 
two  limitations  would  unite,  so  as  to  vest  the  inhe- 
ritance in  the  ancestor,  seems,  for  a  considerable 
time,  to  have  been  open  to  doubt;  and,  although  the 
prevailing  opinion  of  those  best  calculated  to  form 
one  upon  so  important  a  subject,  seems  to  have  been 
in  favour  of  the  application  of  the  rule  (see  Feame, 
C.  R.  75),  no  judicial  decision  appears  to  have  been 
ever  delivered  on  the  point,  nntil  the  question  again 
arose  in  the  case  of  Venablee  v.  Morris  (7  T.  R. 
342,  438).  The  nearest  case  in  the  old  books  is 
Pybu»  V.  Mitford  (1  Ventr.  372),  where  a  limita- 
tion to  the  heirs  of  the  body  of  A,  was  held  to  unite 
with  an  estate  for  life,  which  resulted  to  him  by  the 
same  deed.  In  Venahlee  t.  Morris  (ubi  sup.)^  how- 
ever, the  precise  question  arose.  In  that  case,  nnder 
a  settiement,  the  husband  was  tenant  for  life,  re- 
mainder to  trustees,  to  preserve,  &c.  (after  several 
uses  which  never  arose)  to  such  uses  as  the  wife 
should  appoint.  She  appointed  to  the  right  hdrt 
of  the  husband.  The  Court  ultimately  held  that  the 
fee-simple  vested  in  the  trustees,  so  that  the  estate 
under  the  power  being  merely  equitable,  could  not 
unite  with  the  limitation  to  the  husband  for  life  in 
the  deed^  which  was  B  legal  estate;  but  liord 
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KnyoB  trwted  tt  as  quite  dear  tiiat  tbe  appointment 
was  to  be  considered  in  the  same  Hgfat  as  if  it  had 
been  inserted  in  the  original  deed,  by  whidi  the 
power  of  appointment  was  created ;  and  he  there* 
fore  held,  that  if  the  limitation  to  the  heirs  of  the 
Insband  bad  been  a  legal  estate,  it  wovid  haTC  en- 
larged the  estate  of  the  ancestor,  and  haTO  given 
husafee. 

JppUeaihm  qf  the  rmh  oi  to  tfuMble  egtaUt. 
•^The  mle  in  Skeiiei^s  ease  will  comprehend  equi- 
table as  wdl  m  kigal  estates ;  that  is,  provided  both 
estates  are  eqvitable;  but,  with  this  exception, 
howefjor,  vis.  that  where  the  treats  are  only  ezeen- 
tory,  courts  of  equity,  in  order  to  effectnato  the  tes- 
tator's intention,  in  framing  the  settlement  of  wbidi 
the  will  is  direetory,  more  according  to  the  spirit 
and  intention  than  the  strict  letter  of  the  will,  have 
so  far  departed  from  what  would  be  the  legal  ope- 
ration of  the  words  limiting  the  trust,  if  reduced  to 
a  common-law  conyeyance,  as  sometimes  to  con- 
strue the  words  '*  heirs  of  the  body"  into  words  of 
purchaae,  and  not  of  limitation.  As,  therefore, 
questions  ooeasionally  arise  upon  this  subject,  it 
may  not  be  improper  to  define  the  distinction  be- 
tween trusts  executed,  and  executory  trusts ;  wiiich 
seems  to  be  as  follows,  e.  ff,  when  the  trusts  are 
wholly  and  directly  declared :  asif  lands  are  limited 
to  the  use  of  trustees  in  trust  for  B,  and  after  his 
decease,  in  trust  for  the  heirs  of  his  body,  sudi 
trusts  being  wholly  declared  will  be  executed  in  B, 
and  the  €k)urts  will  not,  in  that  case,  depart  from 
the  general  rule  of  construction  to  effectuate  the 
presumable  purposes  of  a  settlement,  contraToning 
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the  effect  of  the  previous  limitations.  But  where 
the  trusts  are  only  dtrectorf,  snd  prescribing  the 
Intended  limitations  of  some  fiitore  settlement,  they 
will  be  considered  as  execntory :  as,  Isr  example* 
where  trustees  are  directed  to  purchase  or  convey 
lands ;  in  winch  case  the  directions  are  not  con- 
sidered as  complete  and  eondnsive,  but  rather 
as  minutes,  from  which  more  full  and  correct 
limitations  are  to  be  framed;  and  in  such 
case  the  Court,  in  decreeing  such  settlement, 
will  depart  from  the  strict  technical  words  in 
order  the  better  to  effectuate  the  general  object 
which  the  testator  had  in  view.  Hence  a  danae 
exempting  the  ancestor  from  impeadimeat  of  waste 
{P€qrillon  V.  Voice,  2  P.  Wms.  471 ;  Gknoreh^ 
{lArd)  T.  Botnille,  Ca«  temp.  Talb.  3 ;  Ashton  ▼. 
Aihion,  1  Coll.  Jur.  525) ;  the  insertion  of  trustees 
to  support  contingent  remainders  (Pi^iUonw,  Fbtce, 

2  P.  Wms.  471 ;  Ear/  of  SUnifard  ▼.  Hobori^ 

3  Bro.  P.  C.  edit.  Toml.  31  ;  Home  t.  JSarton, 
Coop.  257);  or  any  other  clause  which  denies  the 
power  of  barring  the  entail  (Leomard  ▼•  Suitup, 
2  Vem.  525),  furnishes  evidence  of  such  intention; 
in  whidi  case  the  Courts,  in  directing  a  oonveyaaoe, 
will  order  a  strict  settlement,  and  by  that  means 
confine  the  estate  of  the  first  taker  to  a  mere  Ufe 
interest,  notwithstanding  the  words  of  limitation  to 
Ids  hein,  &c.  would  hare  been  suftoient  to  have 
vested  the  inheritance  in  him  in  the  case  of  a  legal 
estate,  or  a  trust  executed.  But  even  in  the  in- 
etance  of  executory  trusts,  there  must  be  some  ex* 
pression  in  the  will  besides  the  mere  limitation  to 
the  ancestor  for  life,  to  enable  the  Court  to  discover 
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that  the  testator  meant  his  hetra  should  not  take  is 
that  right,  and  under  the  strict  technical  import  of 
that  term ;  for  the  Coort  most  necessarilj  follow 
the  testator's  words,  unless  he  has  shewn  that  b» 
did  not  mean  to  use  them  in  their  proper  sense, 
and  haye  never  gone  so  far  as  to  say  that  merely 
because  the  direction  was  for  an  entail,  they  would 
ezecnte  that  by  decreeing  a  strict  settlement.  It 
must  also  be  kept  in  mind  that,  in  €Nrder  to  enable 
tiie  Court  of  Chancery  to  interfere  in  directing  the 
mode  in  which  the  trust  is  to  be  performed,  it  must 
appear  in  express  terms  that  the  trustees  are  to 
settle,  conrey,  &c. ;  for  a  mere  direction  to  purchase 
has  been  holden  to  be  insufficient.  (Seale  v.  SeaUy 
Pre.  Cha.  421 ;  S.  C.  1  P.  Wms.  29Q  ;  Auatmi  ▼• 
Taylor,  Ambl.  376 ;  Blackburn  v.  Stabler,  2  Ves. 
&  Bea.  367.) 

Of  the  ey  pre»  doctrine, — And  as  on  the  one 
hand  courts  of  equity,  in  order  to  effectuate  the 
testator's  intention,  have  restricted  a  limitation  in 
terms  sufficient  to  pass  the  inheritance  to  a  mere  life 
estate,  so,  on  the  other,  they  have  for  the  same 
cause  extended  a  limitation  which  in  express  terms 
would  only  have  passed  a  life  estate,  to  an  estate  of 
inheritance,  in  order  to  embrace  more  remote  objects 
of  the  testator's  bounty,  whom,  from  the  general 
tenor  of  the  will,  it  is  evident  he  intended  should 
take,  but  the  language  employed  by  him  has  been 
such  as,  if  construed  literally,  would  be  contrary 
to  law,  as  being  limited  to  take  effect  on  a  con« 
tingency  that  must  not  necessarily  happen  within 
the  limits  prescribed  by  law  for  the  vesting  of 
an  executory  devise ;  aa  where  a  devise  ia  mad« 
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to  the  iasae  of  persons  unborn  as  purchasers.  In 
cases  of  this  kind,  therefore,  where  the  intent  has 
been  manifest,  the  Courts,  rather  than  the  intention 
should  altogether  fail,  have  so  construed  the  devise 
as  to  vest  the  estate  in  the  ancestor,  and  thus  in  the 
nearest  practicable  way  bring  all  the  parties  in* 
tended  to  be  benefited  within  the  scope  and  opera** 
tion  of  the  will ;  and  hence  it  is  that  this  construc- 
tion is  called  the  cy  pret  doctrine — a  doctrine 
only  allowed  in  the  case  of  wills  {BrudeneU  t. 
Elwe8j  7  Ves.  390),  and  applicable  only  to  real 
estate  (Routlege  v.  DorrUly  2  Ves.  357),  or  money 
directed  to  be  laid  out  in  lands,  which  in  the  eye  of 
a  Court  of  equity  is  transmissible  in  the  same  man- 
ner as  the  purchased  property  itself  would  have 
been,  and  has  all  the  incidents  of  real  estate.  {Pem- 
broke (Earl  of )  ▼.  Bowden,  3  Cha.  Rep.  115; 
S.  C.  2  Vem.  583  ;  Otway  ▼.  Hudeon,  ib. 
583 ;  Allen  v.  Allen,  Mosel.  123 ;  Chaplin  v. 
Chaplin,  3  P.  Wms.  229  ;  Sweeiapple  v.  Bindon, 

2  Vem.  536  ;  Leehmere  v.  Carlisle  (Earl  of)y 

3  P.  Wms.  211;  Ungen  ▼.  Sowray,  1  Eq,  Ca. 
Abr.  175 ;  S.  C.  3  P.  Wms.  221  ;  Crahtree  v. 
Bramble,  3  Atk.  680,  687;  Fletcher  v.  AMh- 
burner,  1  Bro.  C.  C.  497 ;  Broome  ▼.  MoneJt, 
10  Ves.  597;  D*Arey  v.  Blake,  2  Sch.  &Lef.  388.) 
The  case  of  Humberston  ▼.  Humberston  (1  P. 
Wms.  332)  has  generally  been  considered  as  the 
leading  authority  in  support  of  the  cypres  doctrine. 
In  that  case  lands  were  devised  to  trustees  in  trust 
to  convey  the  premises  to  Matthew  Humberston  for 
life,  and  upon  his  death  to  his  first  son  for  life,  and 
«o  to  the  son  of  that  first  son  for  Ufe^  &c. ;  and  if 
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no  ime  male  of  the  lint  son,  then  to  the  leooiid 
•on  of  the  laid  Mattheir  Hnrabenton  for  life,  and 
so  to  hit  fiiit  son ;  and  in  failure  of  each  issue  of 
Ifatthew,  then  to  another  Humberston,  and  his  first 
son  for  Ufe,  &e.  with  remsinders  ovor  to  tiie  other 
of  the  H«mberatons  for  their  Utss  8uooeS8iTdy» 
and  to  their  sons  when  bom  lor  their  lives,  without 
giving  any  estate  tail  to  any  of  them.  Lord  Chan* 
oellor  Cowper  said,  that  *'  though  an  attempt  to 
make  a  perpetuity  for  sucoessiTe  lives  be  vain,  yet 
so  far  as  is  oonostent  with  the  rule  of  law  it  ought 
to  be  oompUed  with."  He,  therefore,  to  attain  this 
object,  let  in  all  the  sons  of  these  several  Humber* 
stons  then  already  bom  to  take  eatates  for  their 
lives ;  but  where  the  limitation  was  to  the  son  un- 
born, then  such  limitation  was  to  be  in  tailmale.  A 
similar  construction  has  slso  been  adopted  in  several 
subsequent  cases.  {H<tpkiH9  v.  Hqpkim,  Ca.  temp« 
Talb.  44;  NichoU  v.  NiehoU,  1  Blackst.  Rep. 
115 ;  Chignmam  and  OKver  v.  Brown,  3  Burr.  1626 ; 
Pitt  T.  Jackton,  ib.  51 ;  Ifo^  v.  Mogff,  1  Mer. 
654 ;  S.  C.  in  Dom.  Proc.  3  Bro.  P.  C.  edit.  TomL 
269.) 

JppHeaikm  ^f  the  rule  m  SkeUey'i  ease  to  copy- 
hoUe, — The  rule  vol  Shelley* e  case  will  operate  on 
copyhold  as  well  as  on  frediold  estates.  Hence 
the  same  words  as  would  have  been  sufficient  to 
have  vested  the  inheritance  in  the  ancestor  in  the 
case  of  freehold  property,  respect  being  had  to  the 
different  nature  of  the  instruments,  will  have  the 
same  efifect  upon  a  surrender  or  devise  of  copyholds ; 
a  isurrender  operating  in  the  same  maimer  as  a  deed 
of  conveyance  {LoveUi.  Lovell,  3  Atk.  11 ;  Wat 
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Cop.  108 ;  Co.  Cop.  s.  49) ;  and  a  will  reoeiviog  the 
same  constniction  as  a  devise  of  freeholds.  {Wright 
T.  Kempf  3  T.  R.  470,  473  ;  Widd»wwH  v.  Har- 
rinn,  1  Jac.  &  Walk.  532.) 

As  to  eitatei  forpean, — Bat  as  there  can  be  no 
inheritance  of  a  term  of  years,  the  general  rule  of 
construction  with  respect  to  property  of  that 
kind  is,  that  where  the  words  used  would  have 
been  sufficient  to  hsTC  passed  the  inheritance  either 
in  fee  or  in  tail,  it  will  pass  the  absolute  interest  in 
personal  estate.  The  rule,  however,  is  subject  to 
some  modifications,  which  I  shaH  take  care  to 
allude  to  when  I  come  to  treat  of  titles  to  estates 
for  years. 

What  words  will  be  allowed  to  supply  the  plate 
of  heirs  of  the  body, — In  wills,  the  Courts,  in  order 
to  effectuate  the  testator's  intention,  have  allowed 
other  terms  to  supply  the  place  of  the  words  **  heirs 
of  the  body."  Hence  a  devise  to  a  man  and  his 
heirs  male  will  pass  an  estate  tail,  tiiough  a  similar 
limitation,  if  contained  in  a  deed,  will  create  an 
estate  in  fee-simple.  (1  Prest.  Estates,  526.)  The 
word  **  issue,**  also,  when  used  in  a  collective  sense, 
as  extending  to  and  comprehending  the  issue  from 
generation  to  generation,  will  receive  a  similar  con- 
struction with  the  words  "  heirs  of  the  body,** 
And  even  the  words  ''  sons,  children,"  &c.  al- 
though properly  speaking  descriptive  only  of  per- 
sons filling  those  characters,  and  consequently 
words  of  purchase,  and  not  of  limitation,  may  yet, 
when  it  is  manifest  the  testator  intended  to  use 
them  in  the  latter  sense,  be  allowed  to  receive  that 
construction. 
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liMie,  wkem  m  word  of  HwuUtwm. — Hie  word 
"  «Mse/'  atehoogh  a  word  of  limitatum,  iriienever 
it  is  vied  in  a  ooUectiT*  eenaet  is  jei  of  less  deter- 
Bunate  meaning  than  the  words  *'  heirs  of  the 
body ;"  tiie  latter  being  mere  tedmiBsl  words,  ad- 
mitting of  but  one  meaning;  whereas  the  word 
"  issue  "  is  o^le  of  more ;  for  in  the  statate  de 
Domia  it  is  nsed  both  as  synonymous  with  diildren, 
and  as  descriptife  of  descendants  of  every  degree; 
and  notwithstanding  the  latter  might  be  its|»-tai4 
faeie  meaning,  yet  the  anthoritics  shew  that  it  will 
yield  to  the  intention  of  the  testator  to  be  collected 
from  the  will ;  and  therefore  it  requires  a  less  de- 
monstratiTe  context  to  shew  such  intention  than  the 
technical  expressions  "heirs  of  the  body"  would  do. 
{Lea  T.  IfMJey,  1  Yon.  &  Coll.  589.)  When  the 
word  "issoe"  has  been  oonstmed  as  a  word  of  pur- 
chase, it  has  generally  been  where  explanatory  words 
have  shewn  that  the  testator  meant  to  use  the  term 
in  the  same  sense  as  children,  sons,  &c.  Therefore, 
if  a  testator  was  to  devise  to  "  A  and  his  issue," 
which  standing  alone  would  undoubtedly  pass  an 
estate  tail,  and  was  afterwards  to  go  on  snd  state, 
*'the  eldest  of  such  sons  to  be  preferred  to  the 
younger,"  these  subsequent  words  would  explain 
the  issue  to  mean  sons,  and  no  more.  So  a  de» 
vise  upon  trust  to  transfer  one  moiety  to  the  issue 
of  S,  to  be  paid  to  them  at  their  respective  ages 
of  twenty-one,  and  if  only  one  child,  then  to 
such  one  child,  for  his,  her,  or  their  benefit,  would 
restrict  the  word ''  issue"  to  mean  children.  {Car^ 
ter  V.  Bentatt,  2  Bear.  551 ;  see  also  Ryem  ▼• 
Cowiey,  Lloyd  &  Goold,  10 ;  Machell  v.  Weeding^ 
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8  Sim.  4 ;  Pruen  t.  (hbom,  11  ib.  142.)  Geoerally 
speaking,  however ,  the  word  **  issue ''  will  be  con- 
sidered as  a  word  of  limitation ;  and  notwitb8tand<« 
ing  there  are  some  decisions  to  the  contrary,  the 
weight  of  authority  is  decidedly  in  fiiTour  of  the 
construction  that  words  of  superadded  limitation 
engrafted  on  the  limitation  to  the  issue,  and  even 
describing  a  mode  of  descent  inconsistent  with  an 
estate  in  the  ancestor  (as  a  devise  to  A  for  life, 
with  remainder  to  the  issue  male  of  his  body,  and 
heir  heirs  for  ever),  will  be  insufficient  to  convert 
the  issue  into  purchasers.  The  principal  cases  in 
favour  of  this  construction  are,  Shaw  v.  Weigh 
(1  £q.  Ca.  Abr.  184,  pi.  28 ;  S.  C.  2  Str.  798) ;  Dod- 
«(mv.  Grew  (Wilm.  272  ;  S.C.  2  WiU.  322) ;  King 
V.  Burehell  (1  Eden.  424)  ;  Denn  dem,  Webb  v. 
Ptickey  (5  T.  R.  299) ;  Frank  v.  Sttwin  (3  East, 
544) ;  Hodeon  v.  Merest  (9  Pri.  559) ;  Mogg  v. 
Mogg  (1  Mer.  654)  ;  Tate  v.  Clarke  (1  Beav.  100). 
Opposed  to  it  are.  King  v.  Melting  (1  Lev.  58)  ; 
Loddington  v.  Kime  (1  Salk.  224  ;  S.C.  Lord  Raym. 
203) ;  Backhouse  v.  Wells  (1  Eq.  Ca.  Abr.  184,  pi. 
27) ;  Doe  dem.  Cooper  v.  Collis  (4  T.  R.  294) ; 
Doe  dem.  Davy  v.  Bumsall  (6  T.  R.  30  ;  S.  C. 
under  the  name  of  Bumsall  v.  Dewy,  1  Bos.  & 
Pull.  215) ;  Doe  dem.  Oilman  v.  Ehey  (4  East, 
313)  ;  Leesv.  Mosley  (1  You.  &  Coll.  589). 

When  the  words  **  children,  sons"  Sfc.  will  be 
considered  as  words  of  limitation. — Although  the 
words  **  children,  sons,''  &c.  are,  in  their  ordinary 
signification,  words  of  purchase ;  yet  where  there  is 
a  manifest  intent  that  they  shall  take  under  the 
will,  which  must  altogether  fail  unless  they  can  take 
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ihrongh  their  parent,  in  thtt  case  either  of  those 
terms  mmf  heoome  words  of  limitation;  and  be 
eonstmed  in  the  same  sense  as  ' '  heirs  of  the  bodj ;" 
and  then,  proTided  the  parent  takes  a  preceding 
estate  of  freehold,  uniting  with  that  estate  will  vest 
the  inheritanee  ui  him.  But  tiiis  constmction  will 
only  be  allowed  ^ere  the  children  can  take  in  no 
other  way.  Hence  a  devise  ''  to  A  and  his  chil- 
dren "  will,  if  A  had  any  children  at  the  time  of 
the  devise,  vest  a  joint  estate  m  all,  both  parent  and 
ehildren,  as  purchasers;  bnt  if  A  had  no  children, 
he  will  then  take  an  estate  tail,  in  order  to  let  in  the 
Kmitations  in  ftivoar  of  the  children,  the  latter  of 
whom  would  otherwise  be  debarred  from  all  benefit 
under  the  will ;  for  they  could  not  take  as  immediate 
defisees,  not  being  in  existence  ;  nor  by  way  of  re- 
mainder, the  devise  being  in  express  terms  imme- 
diate to  A  and  his  children.  {Wild's  case,  6  Rep. 
17 ;  Bendl.  30 ;  Bnlstr.  219 ;  Dmie  ▼.  Stephens, 
Dong.  321 ;  Seale  t.  Bartere,  2  Bos.  &  Pull.  485.) 
8fm,  or  eons  J  when  a  word  qf  IwiUatitm. — ^The 
word  "  son,"  or  *'  sons,"  though  generally  speak- 
ing a  word  of  purchase,  yet  when  used  with  a  view 
to  the  whole  class,  and  notes  a  strict  literal  descrip- 
tion of  them  in  their  usual  character,  may  become  a 
word  of  limitation,  and  thus  bring  a  preceding  estate 
of  freehold  in  the  parent  within  the  rule  in  Shelley's 
case.  As  where  lands  are  limited  to  A  generally, 
and  if  he  shall  die  without  having  a  son,  or  sons^ 
that  the  lands  shall  remain  over,  in  which  case  the 
word  "son"  will  be  considered  as  nomen  eolleetwum, 
and  synonymous  with  heirs  male  of  the  body,  and 
vest  the  inheritance  in  tail  in  A.  {Byfield*s  case,  cited 
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by  Hale,  C.J.  in  King  v.  MiUinff,  1  Tentr.  231 ; 
Millinery,  RobwiWH^  1  Moor,  682  ;  Wildr, Lewis, 
I  Atk.  432;  Robinson  y.  Robinson,  1  Burr.  38  ; 
S.C.  3  Bro.  P.  C,  under  the  name  of  Robinson  ▼. 
Hicks ;  Doe  ▼.  Mulgrme,  5  T.  R.  323 ;  MeUish  ▼. 
Mellish,  2  B.  &  C.  520 ;  Garrod  ▼.  Garrod,  2  B. 
&  Ad.  87  ;  Doe  dem.  Jones  ▼.  Daoies,  4  Bam.  & 
Ad.  43 ;  Roffget  t.  Beatty,  2Moo.  &  Faj.  612 ; 
Doe  dem*  Jearrad  r.  Batmisler,  7  Mees.  &  Wei*. 
292  ;  Doe  dem,  Burrin  ▼.  Charlton,  1  Man.  &  G. 
429 ;  S.  C.  1  Scott,  290.)  But  if  after  devising 
to  A  for  life,  with  remainder  to  his  ions  or 
daughters  generally,  or  for  life,  or  in  tail,  titere  is 
a  devise  oyer  in  deftialt  of  issue  of  A,  then  the 
term  **  issue"  will  be  construed  to  mean  the  kind 
of  issue  before  described,  and  confine  the  word 
"  sons"  to  its  strict  literal  import.  (Doe  dem.  Bud- 
donY,  Page,  3  T.  R.  87 ;  Doe  dem,  Pkipps  y.  3M* 
gnmst  5  ib.  230 ;  see  also  BamftM  Y,\Pophttm,  1 
P.Wms.54;  Ginger  dem.  White  r.  White,  Wilies, 
348 ;  Comberbateh  y.  Perry,  ib.  484 ;  Rex  y. 
Stafford  {Marquis  of),  7  East,  521 ;  Foster  y. 
Romney,  11  East,  594 ;  Tooley  y.  Gtmnis,  4  Taunt. 
313 ;  Doe  dem,  lAversage  y.  Vaughan,  5  B.  &  A. 
646.)  Yet  if  the  testator,  instead  of  running  through 
the  whole  line  of  A's  sons,  had  stopped  short  at 
some  particular  point  in  the  enumeration,  and  had 
then  inserted  a  limitation  over  in  default  or  failure 
of  issue,  A  would  have  taken  an  estate  for  life,  with 
remainder  to  his  first  and  other  sons,  either  for  life 
or  in  tail,  accordingly  as  their  estates  were  limited 
to  them,  with  remainder  to  A  in  tail  by  implica- 
tion.   (Langley  y.  Baldwin,  1  P.  Wms.  753,  n. ; 
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Attorney 'General  y.  Sutton,  ib.  753  ;  Robinamr. 
Sobnuon,  I  Burr.  38 ;  Doe  dem.  Bean  t.  Halley^ 
5  T.  R.  5.)  This  oonstraction  is  only  applicable, 
however,  to  wills  made  previously  to  the  year  1838, 
for  under  the  late  Will  Act  (1  Vict.  c.  26),  as  we 
hare  already  seen,  words  importing  a  failare  of 
issue  are  to  be  oonstmed  to  mean  a  foilnre  of  issue 
at  the  time  of  his  death ;  consequently,  as  to  wills 
made  subsequently,  a  derise  to  A  for  life,  with 
remainder  to  his  sons,  whether  including  the  whole 
or  stopping  short  at  a  definite  number,  with  a  limi- 
tation over  in  default  of  issue,  will  be  restrained  to 
the  sons,  and  will  not,  therefore,  enlarge  the  estate 
in  their  parent,  who  will  take  simply  a  life  estate, 
with  remainder  to  his  sons  as  purchasers. 

When  an  eatate  tail  wUl  ariee  by  implieation, — 
In  the  case  of  a  devise  of  real  property,  an  estate 
tail  may  sometimes  arise  by  implication,  without 
any  words  of  express  devise.  One  of  the  instances 
in  whicb  this  construction  has  been  allowed  has 
been  where  a  testator  devised  his  lands  to  a  third 
party,in  case  a  person  who  was  his  heir-at-law  should 
die  without  issue  (Dy.  330 ;  Walter  v.  Drew,  Ck>m. 
372),  or  without  hdrs  {Goodridge  v.  Goodridge, 
Willes,  369) ;  in  which  case  the  heir  was  held  to 
take  an  estate  tail  by  implication,  and  the  limitatioD 
over  was  considered  good  as  a  contingent  re- 
mainder. But  this  rule  had  no  application  where 
the  devise  over  was  in  case  a  stranger  should  die 
without  heirs,  or  issue,  unless  he  took  some  pre- 
ceding estate  under  the  will  {Gardiner  v.  SkMon, 
Vaugh.  259 ;  S.  C.  1  Eq.  Ca.  Abr.  179, pL  6);  and 
the  limitatioii  over  must  have  fiuled  in  die  latter 
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instatice,  as  being  an  executory  devise  to  take  effect 
after  an  indefinite  failure  of  issue.  But  with  respect 
to  wills  made  subsequently  to  1838,  as  the  29th 
section  of  the  new  Act  (1  Vict.  c.  26)  confines  the 
dyuig  irithout  to  the  death  of  the  party,  the  heir 
would  not  take  an  estate  tail,  but  an  estate  in  fee- 
simple,  subject  to  a  limitation  over,  by  way  of 
executory  devise,  which  would  now  be  good ;  the 
failure  of  issue  under  the  construction  of  the  above 
statute  being  restricted  to  the  lifetime  of  a  person 
in  being.  But  it  seems  that  the  statute  will  not 
apply  when  the  devise  over  is  in  case  the  heir  should 
die  without  heirs,  which  would  equally  have  raised 
the  implication  of  an  estate  tail,  as  a  limitation 
over,  in  case  he  should  die  without  issue,  would 
have  done  {Goodridge  v.  Goodridge,  WiUes,  369)  ; 
because  the  Act  confines  itself  to  the  terms  **  dying 
without  issue,''  which  it  limits  to  the  death  of  the 
party,  unless  a  contrary  intention  appears  by 
reoion  of  his  hatting  a  prior  estate  tail  or  of  a 
preceding  g\ft^  being,  without  any  in^lication 
arising  from  such  words ^  a  litnitation  qfan  estate 
tail  to  such  person  or  issue,  or  otherwise  j  neither 
of  which  occurs  in  the  instance  of  a  limitation 
over  in  case  a  party  should  die  without  heirs ; 
consequently,  it  seems  that  a  devise  in  the  latter 
terms  must  receive  the  same  construction  now, 
as  it  would  have  done  previously  to  the  passing 
of  the  Act. 

Cross  remainders, — Cross  remainders  between 
tenants  in  tail  may  also  be  ranked  under  the  head  of 
estates  tail  arising  by  implication  without  any  direct 
words  of  devise.     This  happens  tdien  lands  are 
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giyen  in  andivided  shares  to  two  or  more  for  par- 
ticuUr  estates,  as  a  devise  to  A,  B,  and  C,  as  te- 
nants in  common  in  tail,  and  for  want  of  such  isane, 
to  the  testator's  own  right  heirs ;  in  which  case  the 
testator's  intention  would  be  construed  to  be,  that 
the  property  should  be  enjoyed  by  A,  B,  and  C,  and 
their  issue,  as  long  as  there  shall  be  any  such,  and 
that  on  the  death  of  either  of  the  tenants  in  tail 
without  issue,  his  share  would  go  o?er  to  the  sur- 
Tivors,  so  that  nothing  shall  go  over  to  the  testa- 
tor's heirs  till  after  the  determination  of  all  the 
estates  tail.  In  such  case  A,  B,  and  C  take  their 
original  shares  as  tenants  in  common,  and  the  re- 
mainders limited  to  them  on  the  determination  of 
the  particular  estates  are  known  by  the  name  of 
cross  remainders.  It  has  been  said  that,  as  between 
two,  there  is  a  stronger  presumption  in  favour  oi 
cross  remainders  than  between  more  persons ;  but 
no  such  distinction  in  reality  exists,  for  cross  re- 
mainders will  not  be  raised  between  two  unless  an 
intention  to  that  effect  can  be  collected ;  and  when 
that  caa  be  done,  the  same  construction  will  apply 
equally  to  a  greater  number.  (Dy.  30 ;  Wright  ▼. 
Holfordy  Cow.  31 ;  Phiphard  v.  Mansfield^  Cow. 
797.)  And  notwithstanding  it  seems  formerly  to 
have  been  considered  that  the  word  **  respective," 
or  any  word  of  similar  import,  was  sufficient  to 
repel  the  implication  of  cross  remainders  {Comber 
V.  Hillt  Str.  969 ;  Williams  v.  Brown,  ib.  996 ; 
Davenport  v.  Oldis,  1  Atk.  579  ;  Perrff  v.  White, 
Cow.  777),  this  doctrine  has  been  since  exploded, 
and  it  is  now  settled  that  the  words  **  respectively," 
or  ''several  and  respective,"  or  .other  worda  of 


IN   INVESTIGATING  THE  TITLE.  307 

«iiiitlar  import,  are  insufficient  to  prevent  the  im- 
plication of  cross  remainders.  (Watton  t.  FtutoUf 
2  East,  36  ;  Staunton  y.  Peek,  2  Cox,  8 ;  Doe  dem. 
Gorges  t.  Webb,  1  Taunt.  234 ;  Green  v.  Stephens, 
12  Yes.  419  ;  17  ib.  64).  But  in  all  the  instances 
in  which  cross  remainders  have  been  raised  by 
implication,  the  parties,  though  they  took  distincA 
shares,  yet  they  all  took  them  in  the  same  pro- 
perty ;  for  if  a  testator  were  to  devise  separate 
estates,  as  Blackacre  to  A,  Whiteacre  to  B,  and 
Greenacre  to  C,  and  afterwards  to  limit  them  over 
on  all  the  devisees  dying  without  issue,  as  the  sub- 
ject-matters of  the  devise  would  in  that  caise  be 
distinct  and  several,  no  cross  remainders  would 
be  implied  between  them.  (Gilbert  v.  Witty , 
Cro.  Jac.  655;  S.  C.  Carth.  172;  Cole  v.  Le- 
ffingstont  1  Vent.  224  ;  see  also  Holmes  v.  Mey- 
nel,  2  Roll.  1102 ;  S.  C.  T.  Jones,  172.) 

Joint  tenants  and  tenants  in  common, — ^The 
creation  of  an  estate  in  joint  tenancy,  or  in  common, 
depends  upon  the  particular  wording  of  the  instru- 
ment under  which  the  tenant  claims.  In  wills  the 
construction  is  governed  by  the  intent,  and  the 
leaning  of  the  courts  at  the  present  day  being 
«gainst  a  joint  tenancy,  though  formerly  it  was 
otherwise,  they  have  allowed  words  to  import  a 
i;enancy  in  common,  which  in  a  common-law  con- 
veyance would  have  created  ftn  estate  in  joint  te- 
nancy. Thus,  where  the  will  contains  any  expres- 
sions importing  a  division,  as  equally  to  be  divided 
(King  v.  Rumball,  Cro.  Jac.  448  ;  Blisset  v.  Cran- 
well,  3  Lev.  371 ;  Bolger  v.  Mackell,  5  Ves.  509); 
or  to  two  or  more  equally  (Lewin  v.  C(Mr,  Cro. 
x2 
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Eliz.  695 ;  Loveaerei  t.  Blight,  Cow.  352 ;  Deim 
T.  Gat  kin,  ib.  657) ;  or  eqaaUj  amongst  them 
(ib.  id.) ;  or  equally  to  be  divided  between  them 
{Thieineft  v.  Vernon,  1  Vem.  32 ;  Bluseti  r.  Cran- 
well,  1  Salk.  226 ;  Fither  ▼.  Wigg,  1  P.  Wms.  13  j 
Bagwell  ▼.  Dry,  ib.  699 ;  Prince  ▼.  Heylin,  1  Atk. 
493 ;  Stonet  ▼.  Heuriley,  1  Yes.  sen.  164 ;  Mende* 
v.  Mendeg,  ib.  89 ;  /o^/t^e  y.  Eagi,  3  Bro.  C.  C. 
25 ;  Butler  v.  Stratton,  ib.  367  ;  Jenour  ▼.  /(sneicr, 
10  Yes.  562,  569  ;  Laahbrook  ▼.  C'oci:,  2  Mer.  70); 
or  part  and  part  alike  (Heathe  v.  Heathe,  2  Atk. 
121);  or  "  share  and  share  alike  ''  {Campbell  ▼. 
Campbell,  4  Bro.  C.  C.  15) ;  or  "  respectiTely  " 
{Ferret  v.  Frampton,  Sty.  434) ;  or  any  other 
words  which  demonstrate  an  intention  that  the.  de> 
▼isees  shall  take  as  tenants  in  common ,  will  create 
that  estate  {Ettrecke  ▼.  Ettreeke,  Ambl.  656;  Skep- 
pard  T.  Gibbons,  2  Atk.  442 ;  Perkins  v.  Baynton, 
IBro.  C.C.  118).  Still  for  all  this,  unless  there 
are  some  expressions  in  the  will  by  which  it  can  be 
made  apparent  that  the  testator  contemplated  a 
tenancy  in  common,  the  general  rule  of  legal  con- 
stmction  must  prevail ;  consequently,  a  simple  de- 
vise  to  two  or  more  persons  will  make  them  joint 
tenants,  and  this  whether  it  be  a  devise  of  real  pro- 
perty or  a  bequest  of  personal  estate,  (ilnoit.  Cro. 
Eliz.  131 ;  Dams  y.Kemp,  Carth.  4 ;  S.C.  1  Eq.  Ca. 
Abr.  207,  pi.  7;  Shore  v.  Billingsley,  1  Yem. 
482  ;  Webster  v.  Webster,  2  P.  Wms.  347  ;  Wil- 
ling V.  Baine,  3  ib.  113 ;  Barnes  v.  Allen,  1  Bro. 
C.  C.  181;  Campbell  Y.  Campbell,  4  ib.  15  ;  Mor- 
leg  V.  Bird,  3  Yes.  629 ;  Stuart  v.  Bruce,  ib.  632 ; 
Whitmore  v.  Trelawny,  6  ib.  129  ;  Crooke  v.  De 
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VandeSf  9  ib.  204  ;  Doe  dem.  Young  y.  Sotkeron, 
2  B.  &  Ad.  628.) 

As  to  executory  trusts, — In  the  case  of  execu- 
tory bequests  however,  the  construction  would  be 
otherwise ;  for  there  the  Court  will  not  direct  a 
joint  tenancy  unless  it  is  apparent  oa  the  face  of 
the  will  that  such  was  the  testator's  intention. 
{Marryatt  y,  TowrUey,  1  Ves.  sen.  102.)  And 
even  where  a  testator  has  used  the  words  *' joint  te- 
nants/' yet  if  an  estate  of  that  kind  would  be 
inconsistent  with  the  general  object  of  his  will, 
the  Court  in  decreeing  a  settlement  would  direct 
a  conveyance  to  the  parties  as  tenants  in  com- 
mon, and  not  as  joint  tenants.  Thus,  where 
trustees  were  directed,  as  soon  as  the  testator's 
daughters  attained  their  respective  ages  of  twenty- 
one,  to  convey  to  the  heirs  of  their  bodies,  as  joint 
tenants,  and  for  want  of  such  issue  over,  Lord 
Hardwicke  decreed  that  the  conveyance  should 
be  made  to  the  daughters  as  tenants  in  common, 
with  cross  remainders  between  them,  which  he 
thought  was  the  best  mode  of  giving  effect  to  the 
words.     {Marryatt  v.  Toymley^  ««pO 

When  words  importing  a  division  will  not  ere* 
ate  a  tenancy  in  common.— Notwithstanding  that  a 
devise  in  words  importing  a  division  will,  generally 
speaking,  create  a  tenancy  in  common,  yet  this 
rule  only  prevails  where  the  will  contains  no  words 
to  negative  that  intention ;  for  where  it  has  ap- 
peared that  it  was  the  intention  of  the  testator 
that  the  share  of  any  of  the  devisees  should  sur- 
vive, an  estate  in  joint  tenancy  has  been  held  to 
pass,  in  order  to  carry  out  that  intent,  although 
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words  may  have  been  employed  which  would 
otherwise  have  created  a  tenancy  in  common. 
(Bm-ker  ▼.  GiU»,  2  P.  Wms.  280  ;  Tttekermm  ▼. 
Jtfferiu,  Holt,  370 ;  S.  C.  11  Mod.  108  ;  Frewin 
▼.  Rt{f9,  2  Bro.  C.  C.  220 ;  Anmtrong  ▼.  Eld^ 
ridge f  3  ib.  215.)  Still,  if  there  is  an  exprees  gift 
to  the  survivor,  the  construction  may  be  otherwise, 
as  •  tenancy  with  a  benefit  of  a  survivorship  is  a  case 
which  may  exist  without  being  a  joint  tenancy,  be- 
cause survivorship  is  not  the  only  characteristic  of  a 
joint  tenancy.  (Doe  dem.  Borwell  v.  Abey^  1  Man. 
&  Sdw.  428 ;  see  ako  Blieeeit  v.  CranweU,  1  Salk« 
226  ;  Stonee  ▼.  Heurtley,  1  Ves.  sen.  165 ;  Cripjf 
V.  FTo/co//,  4  Mad.  11.) 

On  contingent  remainders,  conditional  limtta- 
turns,  and  executory  devitee,- — In  perusing  an 
abstract,  it  will  also  be  requisite  to  keep  the  dis* 
tinctions  between  contingent  remainders,  conditional 
limitations,  and  executory  devises  constantly  in 
mind. 

Of  the  distinction  between  contingent  remainders 
and  conditional  limitations. — A  contingent  remain- 
der may  be  defined  as  an  estate  in  remainder  pre- 
ceded  by  a  previous  estate  pf  freehold ,  limited  to 
take  effect  to  a  dubious  and  uncertain  person,  as  to 
the  eldest  son  of  A,  then  unborn ;  or  to  the  right 
heir  of  B,  who  is  then  still  living  ;  or  upon  an  un- 
certain or  dubious  event,  as  to  A  for  life,  and  in 
case  B  survives  him,  which  is,  of  course,  uncertain ; 
then  with  remainder  to  B  for  life,  in  tail,  or  in  fee. 
A  conditional  limitation  renders  it  necessary  that 
some  act  should  be  done,  or  that  some  event  which 
will  not  certainly  happen  should  take  place  before 
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the  Umitation  is  to  take  effect,  and  which,  when 
it  occurs,  has  the  effect  of  rescinding  or  destroying 
the  preceding  existing  estate,  and  vesting  the  pro- 
perty in  the  party  claiming  under  the  condition. 
In  this  latter  respect  it  differs  materially  from  an 
estate  in  remainder,  which,  whether  Tested  or  con- 
tingent, never  takes  effect  in  abridgment  of  the 
preceding  estate,  but  always  awaits  its  original  and 
regular  determination.  This  distinction  is  very  ably 
and  accurately  pointed  out  by  Mr.  Feame  in  his 
valuable  essay  on  contingent  remainders,  where 
he  says  (p.  14),  **  The  true  point  of  distinction, 
as  I  take  it,  between  such  conditional  limitations 
over  as  are,  and  such  as  are  not  remainders  in 
the  strict  sense  of  that  wonl,  lies  here ;  the  former 
are  limited  to  commence  where  the  first  estate  is, 
by  the  very  nature  and  extent  of  its  original 
limitation,  to  expire  or  determine  ;  whereas  the 
latter  are  limited  so  as  to  be  independent  of  the 
I  measure  or  extent  originally  given   to  the  first 

I  estate,  and  to  take  effect  in  possession  upon  an 

event  which  may  happen  before  the  regular  de- 
I  termination  to  which  that  first  estate  is  liable  from 

the  nature  of  its  original  limitation,  and  so  as 
to  rescind  it.  And  in  the  latter  case  I  appre- 
hend it  is  the  same  thing,  whether  the  whole 
is  disposed  of  in  the  first  limitation,  or  not. 
Thus,  if  I  limit  an  estate  to  the  use  of  A  for  life, 
or  to  the  use  of  A  indefinitely,  provided  that,  when 
C  returns  from  Rome,  it  shall  thenceforth  im- 
mediately be  to  the  use  of  B  in  fee  ;  here  the  first 
estate  is  an  estate  for  the  life  of  A  (not  an  estate 
limited  only  till  C's  return) ;  the  remnant,  therefore, 
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of  the  whole  fee  in  thii  cue  is  what  remsins  ex- 
pectant on  the  determination  of  A's  life  estate,  by 
such  events  as  a  life  estate  is  liable  to  be  determined 
by ;  and  thereforci  when,  after  such  a  limitation  to 
A,  I  limit  to  the  use  of  B  till  C's  return  to  Rome, 
And  so  take  np  and  make  snch  new  estate  to  com- 
mence and  take  effect  in  possession,  not  from  any 
regular  determination  of  the  estate  before  limited  to 
A  (his  estate  being  for  life,  and  not  merely  until 
C's  return  from  Rome),  but  from  an  event  which 
may  happen  sooner,  it  is  evident  this  limitation  to 
the  use  of  B  is  not  confined  to  the  remnant  of 
the  estate  expectant  on  the  particular  estate 
before  given  to  A,  but  may  eventually  interfere 
with,  and  in  part  repeal  and  defeat  that  first 
estate,  instead  of  awaiting  its  final  expiration  or  de- 
termination ;  and  therefore  it  does  not  fall  within 
the  above  definition  of  a  remainder.  But  limita- 
tions of  this  nature  are  properly  termed  conditional 
limitations,  to  distinguish  them,  on  the  one  hand, 
from  conditions,  of  which  only  the  grantor  or  his 
heir  can  take  advantage,  and,  on  the  other,  from 
remainders,  in  the  strict  and  proper  sense  of  the 
word,  as  above  defined.  And  though  these  condi- 
tional limitations  are  not  valid  at  common  law,  yet 
within  certain  limits  they  are  good  in  wills  and  con- 
veyances to  uses/' 

Difference  between  an  executory  devUe  and  a 
contingent  remainder, — An  executory  devise  differs 
from  a  contingent  remainder  in  five  essential  parr 
ticulars  :  Ist.  Because  it  is  admitted  only  in  wills, 
whereas  a  contingent  remainder  is  admitted  both  in 
wills  and  deeds.   2nd.  That  an  executory  devise  does 
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not  require  any  particular  estate  of  freehold  to  sup- 
■port  it,  which  is  absolutely  necessary  to  the  exist- 
ence of  a  contingent  remainder.  3rd.  That  an  estate 
by  way  of  executory  devise  may  be  limited  after  an 
estate  in  fee-simple,  which  a  contingent  remainder 
■cannot  be^  4th.  That  as  an  executory  devise  does 
not,  like  a  contingent  remainder,  require  any  par^ 
ticular  estate  to  support  it,  it  may  be  limited  to 
commence  in  J^uturOf  or  by  way  of  remainder  ex- 
pectant upon  a  term  of  years.  5th.  That  as  the 
person  who  is  to  take  under  an  executory  devise 
has  not  a  present  but  a  future  interest,  his  estate 
cannot  be  barred  or  destroyed  by  any  alteration 
in  the  estate  out  of  which,  or  after  which,  it  is 
limited. 

How  contingent  remainders  might  hme  been 
destroyed. — As  it  was  necessary  that  a  contingent 
remainder  should  be  supported  by  a  preceding  par- 
ticular estate  of  freehold,  if  that  particular  estate 
determined,  the  remainder  determined  also.  There- 
fore, where  there  was  tenant  for  life,  with  divers 
contingent  remainders,  he  might  not  only  by  his 
death,  but  also  by  alienation,  surrender,  or  other 
methods,  have  destroyed  and  determined  his  own 
life  estate  before  any  of  those  remainders  became 
vested.  As,  for  example:  suppose  A,  tenant  for 
life,  with  remainder  to  his  eldest  son  unborn  in  tail, 
and  A,  before  any  son  was  bom,  had  surrendered 
his  life  estate,  he  would  thereby  have  defeated  the 
remainder  in  tail  to  his  son  ;  for  his  son  not  being 
in  esse  when  the  particular  estate  determined,  the 
remainder  could  not  then  vest;  and  as  it  could 
not  vest  then,  it  could  never,  according  to  the  rules 
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before  laid  down,  have  Teited  at  all.  This 
caued  the  introdoction  of  trustees  to  preseire  con- 
tingent remainders  in  settlements  of  real  property, 
in  whom  the  estate  becomes  vested  in  remainder  for 
the  life  of  the  tenant  for  life  to  commence  when  his 
determines.  If,  therefore,  his  estate  determines 
otherwise  than  by  his  death,  the  estate  of  the 
trustees  for  the  residue  of  his  natural  life  will  take 
effect,  and  become  a  particular  estate  in  possessioA 
sufficient  to  support  the  remainders  depending  in 
contingencj.  (2  filac.  Com.  171,  172;  Feame, 
C.  R.  326.) 

Recent  enaetmenit  retpeciing  executory  devieee 
and  contingewt  renuUndere.-^—YoxmKtij,  contingent 
remainders  were  looked  upon  in  a  more  favourable 
point  of  view  than  xecntory  devises ;  the  rule  of 
construction  being,  that  whenever  a  future  interest 
was  capable  of  taking  effect  as  a  contingent  re- 
mainder, it  should  never  take  effect  as  an  executory 
devise.  (Purefoy  v.  Rogers,  2  Saund.  380 ;  ITa/- 
ter  V.  Drew,  Com.  372  ;  Wealthy  v.  BosvUle,  Rep. 
temp.  Hardw.  258;  Carwardine  v.  Carwardine, 
in  Chan.  8  Jan.  1758 ;  cited  Feame,  C.  R.  388  ; 
S.  C.  1  Eden,  27  ;  Tenny  dem.  Agar  v.  Agar,  12 
East,  253;  Doe  dem,  Cholmondeley  (Earl  and 
Counteta  of)  v.  Maxey,  ib.  589,  604  ;  Phillips  v. 
Deakitif  1  Mau.  &  Selw.  744.)  But  latterly,  con- 
tingent remainders  appear  to  have  been  looked 
upon  less  favourably,  and  a  recent  Act  of  Parlia- 
ment (7  &  8  Vict.  c.  76,  s.  8)  actually  went  so  far 
as  to  convert  them  all  into  executory  devises.  This 
singular  legal  metamorphosis  which,  during  its 
ephemeral  existence,  excited  no  small  amaxemeDt 
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amongst  the  Profession,  was,  however,  repealed  in 
the  following  session,  by  stat.  8  &  9  Vict.  c.  106 ;  bnt 
by  the  8th  section  of  which  a  very  proper  provision 
is  made  for  protecting  contingent  remainders  against 
the  premature  failure  of  the  preceding  particular 
estate.  It  is  shortly  as  follows:  '* That  a  contin- 
gent remainder,  existing  at  any  time  after  the  31st 
day  of  December,  1844,  shall  be,  and  if  created 
before  the  passing  of  this  Act,  shall  be  deemed 
to  have  been,  capable  of  taking  effect,  n6twith- 
standing  the  determination,  by  forfeiture,  surrender, 
or  merger,  of  any  preceding  estate  of  freehold  in 
the  same  manner,  in  all  respects,  as  if  such  deter- 
mination had  not  happened/' 

Conditional  linUtationt,  how  far  barrable, — ^A 
conditional  limitation  so  far  partook  of  the  nature 
of  an  executory  devise,  that  it  could  not  have  been 
barred  by  any  act  of  the  tenant  for  life.  But  where 
the  limitations  were  after,  or  in  defeasance,  or  in 
I  breach  of  a  condition  annexed  to  an  estate  tail,  a 

I  recovery  by  the  tenant  in  tail,  before  the  event  or 

I  condition  happened,  would  have  barred  the  estate 

arising  on  that  event  or  condition ;  and  the  same 
object  may,  it  is  apprehended,  be  now  attained  by 
a  disentailing  deed  under  the  recent  Fine  and  Re- 
covery Substitution  Act,  3  &  4  Wm.  4,  c.  74. 

Of  the  requisites  to  support  a  conditional  limita- 
tion, — ^The  validity  of  a  conditional  limitation  will 
depend  upon  the  legality  and  possibility  of  the  con- 
dition, and  its  not  being  repugnant  or  inconsistent 
with  the  nature  or  quality  of  the  preceding  estate. 
Hence  if  lands  were  to  be  devised  in  tail,  with  a  pro- 
viso that,  if  the  devisee  should  alienate  the  lands, 
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they  shoald  go  over  to  another,  such  a  condition 
would  be  void.  And,  upon  the  same  principle,  it 
has  been  long  since  determined,  that  if  lands  are 
devised  in  tail,  with  a  proviso  that,  if  a  tenant  in 
•tail  suffered  a  reco? ery,  his  estate  should  cease,  was 
a  void  condition,  and,  consequently,  that  the  limi- 
tation depending  on  it  must  fail ;  the  power  to  suffer 
a  recovery  being  one  of  the  inherent  properties  of 
an  estate  tail,  and  not  to  be  restrained  by  condition 
{TaUarum*$  case,  18  Edw.  4,  pi.  16 ;  Co.-  Litt. 
223, 0,  224,  b)  ;  limitation,  custom  (Cro.  Jac.  96) ; 
recognizance  {Tayhr  v.  Shaw^  Garth.  6,  22) ;  sta- 
tute {Poole'a  case,  Moor,  610) ;  or  covenant  {Col- 
lins  V.  Plummer,  1  P.  Wms.  104). 

What  conditions  may  be  valid, — And  although  a 
proviso  against  alienation  generally  is  void,  yet  it 
will  be  otherwise  if  it  be  restricted  to  a  particular 
time  {Smith  and  Davie's  case,  2  Leon.  38 ;  Moor^ 
271;  Hob.  13,  261);  or  to  a  particular  person. 
And  even  a  condition  not  to  alien  unless  it  be  to  a 
particular  person,  has  been  holden  good.  {Doe 
dem,  Gillv.  Pearson,  6  East,  173,  180;  2  Smith, 
295 ;  and  see  also  Muschamp  v.  Bluet^  Bridg.  Rep. 
132.)  According  to  Mr.  Feame,  a  condition  to 
avoid  the  preceding  estate  must '  determine  it  alto- 
gether, and  not  in  part  only,  leaving  it  good  as  to 
the  residue;  and  that  upon  this  principle  it  had 
been  adjudged  that  a  proviso  to  make  the  estate  of 
the  tenant  in  tail  to  cease  during  his  life  was  void, 
for  that  although  the  whole  estate  may  be  deter- 
mined by  the  condition,  yet  a  part  of  it  only  during 
the  tenant  for  life  shall  not ;  and  that  such  a  pro- 
viso is  ineffectual  on  account  of  its  repugnancy  to 
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a  rule  of  law.  This  is  certainly  the  case  with 
respect  to  a  condition  properly  so  calledi  and  of 
which  none  but  the  grantor  and  his  heirs  can  take 
advantage,  and  which  must  therefore  necessarily 
determine  the  whole  estate  to  which  it  is  subject ; 
but  there  appears  to  be  no  reason  why  this  con- 
struction should  be  extended  to  a  limitation  which 
operates  in  defeasance  of  a  preceding  estate,  on  the 
ground  that  it  defeats  the  estate  in  part  only ;  and 
it  is  observable  in  all  the  cases  cited  by  Mr.  Feame 
in  support  of  this  doctrine  (Corbet* 9  case,  1  Rep», 
83,  b ;  Jermyn  v.  Arscott,  cited  1  Rep.  85,  a ; 
Mildmay*8  case,  6  Rep.  40  ;  Fox  v.  Hinde,  Cro. 
Jac.  697),  the  limitation  was  either  defective  in 
the  terms  of  its  creation,  or  was  repugnant  to  the 
nature  of  the  incidents  of  the  estate  on  which  it  was 
engrafted,  or  was  contrary  to  the  rules  of  law  fixing 
the  period  within  which  such  interests  must  be  limited 
to  arise.  When,  therefore,  these  circumstances  do  not 
occur,  it  seems  that  a  condition  that  on  the  happening 
of  certain  events  an  estate  tail  shall  be  reduced  to 
an  estate  for  life  only  may  be  good.  This  construc- 
tion has  been  made  in  the  case  of  a  condition  an- 
nexed to  devise  of  an  estate  in  fee-simple  (Wright 
V.  Wright f  1  Yes.  sen.  409),  and  upon  the  same 
principle  'it  seems  that  it  would  also  be  extended 
to  a  condition  annexed  to  an  estate  tail.  And  where 
the  limitation  o?er  is  not  to  take  effect  until  a  cer- 
tain period,  the  precedh^g  eatate  will  not  be  divested 
until  that  period  arrives.  Hence  where  there  was  a 
devise  to  a  wife,  provided  she  remained  a  widow,  but 
in  case  she  married  a  second  husband  then  to  tes- 
tator's nephew  when  he  should  attain  the  age  of 
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twenty-three  years,  it  was  held  that  the  widow  had 
an  estaCb  till  the  nephew  attained  the  age  of  twenty- 
three,  though  she  herself  got  married  before  that 
time.  (Doe  dem.  Dean  and  Chapter  of  Westmin- 
ster T.  Freeman^  1  T.  R.  389  ;  Feame,  C.  R.  240.) 

A  conditional  limitation  will  not  be  defeated 
where  the  preceding  estate  to  which  it  was  annexed 
never  takes  place, — ^When  a  remainder  is  limited  to 
take  effect  on  breach  of  a  condition  annexed  to  a 
particular  estate,  which  never  arises,  as  where  it  is 
limited  to  a  person  not  in  esse  who  never  comes  in 
being  (Jones  ▼.  Westcomb,  1  Eq.  Ca.  Abr.  245,  pl.lO ; 
Andrews  t.  Fulham,  1  Wils.  107,  cited ;  Gulliver  v. 
Wichett,  1  Wils.  105 ;  Statham  v.  Bell,  Cow.  40 ; 
Murray  v.  Jones,  2  Ves.  &  Bea.  313),  or  fails  of 
effect ;  as  by  the  death  of  the  party  to  whom  it  is 
limited,  in  the  testator's  lifetime  {Scaiterwood  ▼. 
Edge,  1  Salk.  229;  Hopkins  v.  Hopkins,  Ca. 
temp.  Talb.  44  ;  Avelyn  v.  Ward,  1  Ves.  sen.  420  ; 
Doe  dem.  Wells  v.  Scott,  3  Man.  &  Selw.  300),  the 
limitation  over  will,  nevertheless,  take  effect ;  the 
first  estate  being  considered  as  a  preceding  limitation , 
and  not  a  condition  to  give  effect  to  the  remainder, 
which,  though  it  cannot  operate  strictly  as  such,  the 
preceding  estate  which  was  to  have  supported  it 
having  failed,  may  still  be  good  as  a  conditional  limit- 
ation, or  by  way  of  executory  devise.  (Scatierwood 
V.  Edge,  supra;  see  also  Feame,  C.  R.  510,  512.) 

Otherwise  where  such  particular  estate  takes 
place  and  afterwards  fails  by  any  other  event. — 
But  where  a  preceding  estate  to  which  a  condition 
is  annexed  actually  takes  place,  an  estate  limited  to 
take  effect  on  breach  of  the  condition  will  fail  if  the 
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eitate  be  determined  by  anj  other  event ;  as  where 
A  devised  his  estate  to  his  son  in  tail  male,  remainder 
to  B  for  life,  remainder  to  his  (B's)  sons  in  tail 
male,  on  condition  he  should  change  his  name ;  and 
if  he  or  any  son  of  his  refused  to  do  so,  then  he 
directed  the  devise  to  be  void,  and  gave  the  estate 
toD,  &c.  The  son  died  without  issue  ;  B  performed 
the  condition  and  died  without  issue ;  and  upon  a 
question  whether  D  should  have  the  estete  after  B's 
death,  the  judges  of  the  King's  Bench  certified  their 
opinion  that  D  took  no  estate  on  the  death  of  B,  but 
that  it  went  to  the  testetor's  heir-at-law  by  law ; 
which  opinion  was  afterwards  confirmed  by  the 
House  of  Lords.  {Amherst  v.  Lytton,  3  Bro. 
P.  C.  486 ;  Feame,  C.  R.  238  ;  see  also  Sheffield 
V.  Orrery,  3  Atk.  282.) 

Impoetible  conditions. — An  impossible  condition 
is  a  mere  nullity.  (Puff.  lib.  3,  s.  2 ;  Co.  Litt. 
206.)  If  it  be  precedent  to  the  estate,  both  the 
estate  and  the  condition  are  alike  invalid  ;  if  subse- 
quent to  the  estate,  then  the  estate  will  be  absolute 
and  the  condition  void.  (1  Ins.  206 ;  9  Rep.  128.) 
Where,  however,  a  condition  is  of  two  parts,  the 
one  possible  and  the  other  impossible,  the  condition 
will  be  good  as  far  as  the  possible  part  is  concerned, 
and  void  as  to  the  impossible  part.  (Cro.  Eliz. 
780 ;  1  Roll.  Abr.  44 ;  2  Mod.  202.)  And  if  a 
condition  becomes  impossible  by  the  act  of  God ;  as 
where  an  estete  is  devised  to  A,  upon  condition  that 
within  a  certain  time  he  intermarry  with  I.  S.  be- 
fore the  expiration  of  which  period  I.  S.  dies ;  or  a 
devise  on  condition  that  he  marry  with  the  consent 
of  C  and  D,  who  die  before  the  marriage,  the  con- 
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dition  will  be  discharged,  and  the  estate  will  become 
abMlate.  (ThomoMY.  Howell,  1  Salk.  170;  Pay^ 
ton  Y.  Bury,  2  P.  Wms.  626  ;  Gray  don  t.  Hickt, 
2  Atk.  16 ;  Le9ier  ▼.  Garland,  15  Yes.  248 ;  Aii- 
table  y.  Bice,  3  Mad.  256.)  Nor  can  a  coodition 
be  annexed  to  an  estate  created  under  a  power 
without  an  express  antbority.  {PawMi  ▼.  Patoleti, 
I  WiU.  224 ;  Alexander  ▼.  Alexander,  2  Yes.  sen. 
640 ;  Lane  ▼.  Page,  Ambl.  233 ;  see  also  Burleigh 
T.  Pearson,  1  Yes.  sen.  281;  Daubeny  w.  CocMbum, 
1  Mer.  626,  645.) 

Conditions  in  restraint  of  marriage. — Conditions 
in  restraint  of  marriage  have  not,  it  is  said,  been 
generally  favoured,  being  considered  contrary  to 
sound  policy;  and  if  the  condition  be  such  as 
amounts  to  an  absolute  injunction  of  celibacy,  it 
will  be  void.  But  almost  any  restriction,  unless  it 
goes  to  that  extent,  may  be  supported.  (Co.  Litt. 
42  ;  WUliame  v.  Porter,  1  Cha.  Cas.  142 ;  Booth 
▼.  Booth,  2  ib.  109  ;  Harvey  v.  Aston,  I  Atk.  361 ; 
Reynish  ▼.  Martin,  3  ib.  330 ;  Beeves  v.  Heme, 
5  Yin.  Abr.  343,  pi.  31 ;  Pulling  v.  Reddy,  I  Wils. 
21 ;  Scott  V.  Tyler,  2  Bro.  C.  C.  431 ;  Staekpole 
V.  Beaumont,  3  Yes.  98  ;  Ellis  v.  Ellis,  1  Sch.  & 
Lef.  1 ;  Longv.Ricketts,  1  Sim.&Stu.  179.)  Hence 
a  condition  prescribing  the  ceremonies  and  place  of 
marriage  has  been  holden  good ;  so  where  the  con- 
dition limits  the  prohibited  time  to  twenty-one,  or 
any  other  age,  provided  it  be  not  used  evasively  as 
a  cover  to  restrain  marriage  generally.  {Scott  v. 
Tyler,  2  Bro.  C.  C.  431.)  An  injunction  to  ask 
consent  is  also  lawful.  (Sutton  ▼.  Jewkes,  Cha. 
Rep.  95 ;  Creagh  v.  Wilson,  2  Yem.  572 ;  Ashton 
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T.  AiMon,  Pre.  Cha.  226 ;  CKatmey  ▼.  Graydon, 

2  Atk.  616 ;  Hemminga  v.  Munkky,  1  Bro.  C.  C. 
304 ;  Daahwood  t.  BtUktley,  10  Yes.  230.)  A  oon- 
dition  prohibiting  a  widow  from  marrying  is  not 
anlawiril.  (Barton  v.  Barton,  2  Vem.  308.)  Nei* 
ther  is  a  condition  not  to  marry  a  particular 
person  {Stackpole  v.  Beaumont,  3  Yes.  97) ;  or 

'one  of  a  particolar  country,  as  a  Scotchman,  or 
the  like.  {Perryn  v.  Uoyd,  9  East,  170.)  There 
is  a  diversity,  however,  in  the  construction  of  con- 
ditions of  this  kind,  depending,  first,  upon  whether 
such  conditions  are  subsequent  or  precedent;  se- 
condly, upon  the  nature  of  the  property  to  which 
they  are  annexed.  If  subsequent,  and  attached  to 
a  devise  of  real  estate,  and  there  is  a  limitation  over 
on  breach  of  the  condition,  then  it  will  be  a  con- 
ditional limitation  (Scholastica^s  case.  Plow.  403  ; 

3  Rep.  206,  a ;  Larffe'a  case,  2  Leon.  82 ;  Rundale 
V.  Eileyi  Carth.  170 ;  Dy.  127  ;  Fry's  case,  1  Yentr. 
199 ;  Ano,  2  Mod.  7)»  on  breach  of  which  the  party 
to  whom  the  estate  is  limited  over  will  become  en- 
titled without  entry  or  daim.  If  no  estate  be  limited 
over,  then  it  will  be  a  condition  at  common  law,  of 
which,  until  recently,  the  heir  of  the  testator  could 
alone  have  taken  advantage;  but  now  a  right  of 
entry  for  condition  broken  may  be  granted  by  deed 
(8  &  9  Yict  c.  106,  ss.  5,  6),  or  devised  by  will 
(1  Yict.  c.  26,  s.  2) ;  still,  no  actual  estate  will  be 
acquired  in  either  case,  until  the  heir,  grantee,  or 
devisee  make  an  actual  entry  on  the  premises ;  and 
unless  this  be  done  within  twenty  years  after  breach 
of  the  condition,  the  estate  will  become  absolute. 
(Stat.  3  &  4  Wm.  4,  c.  27,  ss.  2,  3.)   If  a  conditioB 

Y 


322       DUTIBB   OF  PUBCHASBr's   SOLICITOR 

Biibseqiient  is  attached  to  a  bequest  of  personal  estate, 
then,  if  there  is  a  limitation  over,  the  party  to  whom 
it  is  so  limited  over,  will  become  entitled  immediatelj 
upon  snch  breach  being  committed  ;  bat  if  there  be 
no  limitation  over,  the  condition  will  be  considered 
as  only  in  terrorem^  to  make  the  party  carefol,  but 
not  to  aToid  the  gift  {BeUcuis  v.  Ermmef  1  Cha. 
Cas.  22 ;  Sutton  y.  Jewkeg,  2  ib.  95 ;  Hieis  v.  Pen- 
darves,  Freem.41 ;  Stratton  ▼.  Grymes,  2yem.  357; 
Atton  T.  Attonf  ib.  452 ;  Semphill  v.  Bayly,  Pre. 
Cha.  562 ;  S.  C.  1  Eq.  Ca.  Abr.  213  ;  Chauney  v. 
Graydon,  2  Atk.  616 ;  Wheeler  t.  Bingham,  3  Atk. 
364 ;  Clarke  ▼.  Parker,  19  Yes.  14)  ;  unless  the 
marrying  without  consent  be  confined  to  the  mino- 
rity of  the  party,  in  which  a  marriage  contrary  to,  or 
without  such  consent,  will  be  a  forfeiture.  {Staei' 
pole  v.  Beaumont,  3  Yes.  98.)  When  conditions  in 
restraint  of  marriage  are  annexed  to  portions  charged 
on  real  estate,  the  same  rules  of  construction  will  pre- 
vail as  in  the  case  of  a  devise  of  the  lands  themselves ; 
if  on  personal  estate,  the  same  rules  of  construction 
as  are  applicable  to  bequests  of  personal  property. 

Where  marriage  ie  a  condition  precedent. — ^But 
in  either  case,  if  the  condition  attached  to  the  gift  is 
a  conditi(A  precedent,  that  condition  must  be  per- 
formed before  the  party  claiming  under  it  can  be- 
come entitled;  the  performance  of  the  condition 
forming,  in  fact,  the  essence  of  the  gift  {Garbut 
V.  Hilton,  1  Atk.  381 ;  Ellis  v.  Smith,  I  Sch.  & 
Lef.  1;  Lloyd  v.  Br  anion,  3Mer.  116)  ;  conse- 
quently, if  the  party  die  before  the  marriage,  the 
donation  must  fail  altogether.  {Harvey  v.  Aston^ 
I  Atk.  361 ;  Atkins  v.  Hiccocks,  ib.  500 ;  Elton 
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V.  Eliofif  3  ib.  504  ;  Reevet  ▼.  Heme,  5  Vin.  Abr. 
343,  pi.  31 ;  Staekpole  v.  Beaumont,  3  Ves.  98 ; 
Monkhouse  v.  Holmes  1  Bro.  C.  C.  298 ;  Lowe  ▼. 
Matmere,  5  B.  &  Aid.  917  ;  Long  v.  RickeiU,  2 
Sim.  &  Stu.  179.) 

Condition  to  avoid  the  estate  m  ea«e  of  hank- 
ruptey  or  insolvency, — A  condition  to  determine 
the  estate  in  the  case  of  bankruptcy  or  insolvency 
may  be  either  annexed  to  a  devise,  or  a  settlement 
of  real  or  personal  property;  but  to  be  effectual  it 
must  determine  the  whole  estate ;  for  it  will  not  be 
permitted  to  avoid  it  as  to  part,  and  leave  it  good 
as  to  the  residue.  (Lockyear  v.  Savage,  2  Str. 
947 ;  Dommett  v.  Bedford,  3  Ves.  149 ;  Foley  v. 
Burnett,  1  Bro.  C.C.  274 ;  8hee  v.  Hale,  13  Ves. 
404 ;  Brandon  v.  Robinson,  18  ib.  429 ;  Cooper  v. 
Wyatt,  5  Mad.  482.) 

When  an  estate  mag  be  enlarged  upon  condition 
or  contingency. — As  on  the  one  hand  an  estate  may 
be  destroyed  by  the  breach  of  a  condition,  or  the 
happening  of  a  contingency,  so  on  the  other  it  may 
arise  or  become  enlarged  by  the  performance  of  a 
condition,  or  the  happening  of  some  uncertain  spe- 
cified event ;  as,  for  example,  if  lands  were  limited 
to  A  for  life,  or  in  tail,  and  that  if  hff  perform  such 
an  act,  or  if  some  particular  occurrence  takes  place, 
he  shall  have  the  fee ;  in  either  of  these  cases.  A, 
on  performing  the  condition,  or  on  tlie  happening 
of  the  contingency,  will  be  entitled  to  the  fee. 
(8tqford*s  {Lord)  case,  8  Rep.  74  ;  Feame,  C.  R. 
279.)  But  in  order  that  an  estate  may  be  so  en- 
larged, it  must  have  the  five  following  incidents  : — 
1.  The  condition  upon  which  it  is  to  arise  must  be 
y2 
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both  poMiUe  and  legal ;  for  upon  an  impossible 
eondition  it  cannot,  and  upon  an  unlawful  one  it 
shall  not,  increase.  (Shep.  Touch.  129.)  2.  There 
•ogfat  to  be  a  particular  estate  as  a  foundation  for 
the  increase  to  take  effect  upon,  which  particular 
estate  Lord  Coke  held  must  not  be  an  estate  at 
will,  nor  revocable,  nor  contingent.  3.  Such  par- 
ticular estate  should  continue  in  the  lessee,  grantee, 
or  devisee,  until  the  increase  happens,  without  any 
alteration  of  privity  of  estate  by  alienation  by  such 
grantee,  lessee,  or  devisee,  though  the  alienation  of 
the  grantor  will  not  affect  it ;  nor  is  it  necessary 
that  such  increase  should  take  place  immediately 
upon  the  determination  of  the  particular  estate,  for 
it  may  enure  as  a  mediate  remainder,  subsequent 
to  an  immediate  remainder  for  life  or  in  tail  in 
somebody  else.  4.  The  increase  must  vest  and 
take  effect  immediately  upon  the  performance  of 
the  condition ;  for  if  an  estate  cannot  be  enlarged 
at  the  very  instant  of  time  appointed  for  enlarge- 
ment, the  enlargement  shall  never  take  place. 
5.  The  particular  estate  and  increase  must  take 
effect  by  one  and  the  same  instrument,  or  deed,  or 
by  several  deeds  delivered  at  one  and  the  same  time; 
because  tiie  particular  estate,  and  the  increase  there- 
upon, is  only  a  grant  to  take  effect  out  of  one  and 
the  same  root ;  and  notwithstanding  the  increase 
vest  at  a  different  time,  yet  when  it  is  vested  it  has 
its  force  and  effect  from  the  same  grant.  (Feame, 
C.  R.  179,  180.) 

On  the  doctrine  of  election. — In  this  place  it  will 
be  proper  to  make  some  remarks  upon  the  doctrine 
of  election.    This  doctrine  consists  in  alternate  do- 
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nations,  with  an  intention,  either  express  or  imptied« 
that  one  shall  be  in  substitation  for  the  rest ;  not  that 
the  donee  shall  be  entitled  to  both  benefits,  but  to 
the  choice  of  either  (1  Swanst^  395,  n.) ;  conse- 
quently, the  second  gift  is  only  designed  to  take 
effect  in  case  of  his  declining  the  first ;  and  the  sub* 
stance  of  the  gifts  combined  is  an  option,  which,  by 
an  equitable  arrangement,  gives  effect  to  a  donation 
of  that  which  is  not  the  property  of  the  donor,  and 
over  which  he  has  no  legal  power  of  control.  {Bought* 
t(mv.Bouffhton,2yea.  sen.  12;  Sireat/leldjr.Sireat* 
field,  Ca.  temp.  Talb.  179.)  Hence,  where  a  person 
has  a  claim  under  a  will,  and  also  a  claim  altogether 
independent  of  it,  he  will  be  obliged  to  elect  between 
bis  original  and  substituted  rights,  and  will  not  be 
'  allowed  to  accept  the  former,  unless  be  also  con« 
sents  to  renounce  the  latter.  Thus,  in  Noyes  ▼• 
Mordaunt  (2  Vem.  580),  where  a  testator  had 
several  daughters  who  had  a  claim  under  marriage 
articles,  and  also  a  claim  under  the  will^  and  one  of 
the  daughters  claimed,  not  only  under  the  latter, 
but  under  the  articles  also,  it  was  held  that  she 
must  either  acquiesce  under  the  will,  or  renounce 
all  benefit  therefrom. 

What  will  be  sufficient  ta  raise  an  election*-^A.n 
absolute  power  of  disposition,  and  an  intention  to 
exercise  that  power,  seem  in  general  sufBicient  to 
raise  an  election;  therefore,  a  devise  to  a  testator's 
heir-at-law,  which,  prior  to  the  stat.  3  &  4  Wm.  4, 
c.  106,  8.  3,  would  have  been  inoperative  (as  the 
heir,  whether  disputing  or  admitting  the  will,  must 
have  taken  by  descent,  and  not  under  the  devise), 
would  yet  compel  him  to  elect  between  the  devised 
estate^  and  claiming  adversely  to  the  will,  and  the 
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estate  which  desoended  upon  the  heir  descended 
subject  to  this  implied  condition.  (Noyes  ▼. 
Mordaunty  2  Vera.  581;  Whistler  v.  Web- 
iter,  2  Ves.  371  ;  Thelluson  ▼.  Woodford,  1 
Dow.  249  ;  Welby  ▼.  Welby,  2  Ves.  &  Bea.  187.) 
It  also  appears  to  be  immaterial  whether  a  testator, 
in  disposing  of  that  which  is  not  his  own,  is  aware 
of  the  actual  situation,  or  proceeds  upon  the  erro- 
neous supposition  that  he  is  exei-cising  a  power 
which  actually  belongs  to  him.  Still,  in  order  to 
raise  a  case  of  election,  the  intention  must  be  clearly 
expressed ;  for  equivocal  or  ambiguous  terms  will 
be  insufficient ;  consequently  it  has  been  held  that 
a  general  devise  of  real  estate  is  not  a  sufficient  in- 
dication of  such  intent,  although  the  testator  has 
no  real  estate  of  his  own  upon  which  the  will  can  ' 
operate. 

What  pereofu  wili  be  bound  to  elect — Heir. — 
Where  lands  were  attempted  to  have  been  devised 
by  a  will  incapable  of  passing  them  on  account  of 
its  not  having  been  attested  pursuant  to  the  Statute 
of  Frauds  (29  Car.  2  &  3,  s.  5),  the  heir  claiming  a 
benefit  under  it  with  respect  to  personal  estate 
as  to  which  it  was  valid  and  effectual,  Would  not 
have  been  put  to  his  election,  unless  the  will  con- 
tained an  express  condition  not  to  dispute  its 
validity.  (Hearle  v.  Greenbank,  3  Atk.  715  ;  S.  C. 
1  Ves.  sen.  306;  Boughton  v.  Boughton,  1  Atk.  652; 
WhUtler  V.  Webster,  2  Ves.  460 ;  2  Bro.  C.C.  581 ; 
Careg  v.  Askew,  1  Cox,  241 ;  Thelltuon  v.  Wood^ 
f^d,  13  ib.  223,  cited  8  Ves.  492,  P.C.)  This  doc- 
trine can  now,  however,  only  relate  to  wills  made 
'»revion8ly  to  the  year  1838,  as  the  same  formalities 
^  required  in  a  wiU  made  subsequently  to  that 
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time  to  pass  the  personal,  as  the  real  estate ;  and  if 
incapable  of  passing  the  latter  description  of  pro*^ 
perty,  it  will  be  equally  ineffectnal  as  to  the  former^ 
(Stat.  1  Vict.  0.  26,  s.  9.)  And  no  election  will 
arise  where  a  person  under  tweaty-one  years  of 
age  attempts  to  make  any  disposition  of  either  his 
real  or  personal  estate.  (1  Vict.  c.  26,  s.  7.)  The 
doctrine  of  election,  it  has  been  decided,  extends 
to  deeds  as  well  as  wills.  {lAevellyn  ▼.  Mack- 
worth,  Bamardist.  445 ;  Freke  v.  Barrington 
(Lord),  3  Bro.  C.C.  274  ;  Cketwynd  v,  Fleetwood, 
1  Bro.  P.  C.  300 ;  Moore  y.  Butler,  2  Sch.  & 
Lef.  249 ;  Birmingham  y.  Kirwan,  2  Sh.  &  Lef. 
444 ;  Green  ▼.  Green,  2  Mer.  86.) 

Issue  in  tail. — Issue  in  taU  also  will  be  put  to 
their  election  where  the  entailed  estates  are  devised, 
and  they  claim  as  legatees  under  the  same  will. 
{Heme  ▼.  Heme,  2  Vem.  555 ;  and  see  2  Yes. 
14,  617.) 

Widow. — ^A  widow  may  be  put  to  her  election 
where  she  is  entitled  to  dower  or  a  jointure,  and  is 
likewise  a  legatee  under  her  husband's  will,  and  she 
claims  her  legacy  and  her  jointure  or  dower  also, 
in  opposition  to  the  will.  (Gosling  v.  Warburton, 
Cro.  Eliz.  128  ;  Co.  Litt.  366 ;  4  Rep.  4  ;  Bir. 
mingham  v.  Kirwan,  2  Sch.  &  Lef.  444 ;  Chalmers 
Y.  Storil,  2  Yes.  &  Bea.  222.)  She  has  likewise  been 
put  to  her  election  between  a  devise  or  bequest  and 
the  benefit  to  be  derived  from  her  marriage  settle- 
ment, and  this,  notwithstanding  the  will  was  incapa- 
ble of  passing  real  property.  (Newman  t.  Newman, 
1  Bro.  C.C.  186.)  In  order,  however,  to  preclude 
a  wife  from  taking  under  her  husband's  will|  there 
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must  be  a  plain  intent  to  exclude  her ;  the  role  of 
equity  being  that  a  widow  cannot  be  pat  to  an 
election,  except  bj  an  exprcM  declaration,  or  ne- 
ceuaurj  inference  from  the  inconsistency  of  her 
claim  with  the  dispositioni  of  the  will  {Babington 
V.  Greenwoodf  1  P.  Wma.  533 ;  JVeiicA  v.  Davit, 
2  Ves.  577 ;  Birfningham  ▼.  ftnoon,  2  Sch.  & 
Lef.  452) ;  therefore  if  both  may  stand  together, 
she  will  not  be  obliged  to  elect  between  them. 
Hence  a  mere  gift  by  the  husband  to  the  wife  of 
■  larger  amount  than  her  dower,  will  not  put  her 
to  her  election,  but  she  may  claim  both.  {French 
V.  Dooif,  2  Ves.  572 ;  Brown  v.  Parry,  2  Dick. 
685 ;  Strahan  v.  Sutton,  3  Ves.  249.)  Nor  does 
a  bequest  to  a  wife  in  bar  and  satisfaction  of  her 
thirds,  exclude  her  right  and  title  as  next  of  kin. 
{Foster  ▼.  Cooke,  3  Bro.  C.  C.  350  ;  Middleton 
y.  Cater,  4  ib.  409.)  Neither  does  a  bequest  of 
the  residue  of  the  personal  estate  {Ayree  ▼.  Willis, 
1  Ves.  sen.  230 ;  Thompson  y.  Nelson,  1  Cox,  44), 
nor  the  bequest  of  an  annuity  (ib.  id.)  bar  her 
claim  to  dower.  And  notwithstanding  a  testator 
has  given  a  provision  to  his  wife  expressly,  in 
bar  of  any  claim  she  might  have  against  any 
other  objects  of  his  bounty ;  yet,  if  by  any  acci- 
dent these  objects  should  be  unable  to  claim  the 
benefit  of  that  exclusion,  no  other  person  can 
set  it  up  against  the  widow.  Hence,  where  a 
testator  gave  his  wife  real  and  personal  estate  in 
bar  of  her  dower  and  thirds,  and  bequeathed  the 
residue  to  charities,  which  bequest  was  void  under 
the  statutes  of  mortmain,  it  was  held  that  the 
Widow  should  not  be  put  to  her  election.  {Picker* 
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ing  V.  Stamford,  3  Veg.  332.)  Whether  a  rent- 
charge  given  to  a  widow,  issning  out  of  the  landtf 
from  which  8he  is  dowable,  will  be  sufficient  to  put 
her  to  her  election,  still  remains  a  doubtful  points 
Lord  Northington  (Arnold  v.  Kempstead,  Amhd 
466),  Lord  Camden  {Villa  Itealr,  Galway  (Lord)t 
ib.  683 }  1  Bro.  C.C.  682),  Sir  Thomas  Sewell 
(Jones  v.  Collier,  Amb.  730),  and  Mr.  Justice 
Buller  (Wake  ▼.  Wake,  3  Bro.  C.C.  255),  seem  to 
have  considered  a  devise  of  this  kind  a  satisfaction* 
Bat  Lord  Hardwicke  (Pitt  ▼.  Snowden,  men- 
tioned 3  Yes.  252),  Lord  Bathurst  (Damtf  ▼.  Ed" 
wards,  mentioned  1  Bro.  C.C.  292),  Lord  Thur- 
low  (Foster  v.  Cooke,  3  Bro.  C.C.  347),  and  Lord 
Alvanley  (French  v.  Dams,  2  Yes.  278),  enters 
tained  a  directly  contrary  opinion.  Amidst  such  a 
variety  of  conflicting  authorities,  it  is  difficult  to 
decide ;  but  the  prevailing  opinion  of  the  profession 
appears  'to  be  in  favour  of  the  wife.  (See  1  Mad. 
Pract.  59,  2nd  edit.)  And  even  where  a  widow  is 
.bound  to  elect,  she  will,  nevertheless,  be  allowed  to 
ascertain  which  fund  is  the  most  beneficial  for  her 
to  take  ;  and,  therefore,  she  may  file  a  bill  to  have 
the  debts  and  legacies  paid,  and  the  funds  clearly 
ascertained.    (Wake  v.  Wake,  2  Yes.  255.) 

Children. — Children  also  may  be  put  to  their 
election  between  interests  given  them  by  will  and 
benefits  which  they  are  entitled  to  by  settlement, 
when  both  claims  are  inconsistent*  (Whistler  t* 
Webster,  3  Yes.  367.)  But  it  seems  that  chUdren 
will  not  be  bound  by  the  election  of  their  parents, 
where  their  interests  are  distinct  and  separate* 
(Ward  V.  Baugh,  4  Yes.  623.) 
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(Veii/orr.— Creditors  also  maj  be  pat  to  their 
deetioii  by  a  bequest  inoonsbteDt  with  the  claim  of 
their  debts.  (Grmet  t.  Boyle,  1  Atk.  509.)  It 
must  be  observed,  howerer,  that  election  is  a  doc- 
trine inapplicable  as  to  the  fands  out  of  which  the 
debts  are  to  be  paid.  They  are  payable  first  ont  of 
the  personal  estate,  and  if  that  should  prove  insuf- 
ficient for  the  purpose,  the  creditors  may  then  re- 
sort to  any  property  liable  to  such  payment.  (Kid- 
ney T.  Couamaker,  12  Ves.  154.) 

What  aete  taill  amount  to  an  election. — ^The  acts 
from  which  an  election  must  be  implied,  must  be 
decided  rather  by  the  particular  drcumstanoes  of 
each  individual  case,  than  upon  any  general  or 
fixed  principle.  (Ardsoife  v.  Bennett,  2  Dick. 
463 ;  Wiieon  v.  Toumeend,  2  Yes.  693  ;  Bory.  Bor, 
3  Bro.  P.  C.  167 ;  Northumberland  {Earl  qf)  v. 
Aylerford  {Earl  of)  Amb.  540  ;  Wake  v.  Wake, 
1  Yes.  335  ;  Butricke  v.  Brodhuret,  3  Bfo.  C.  C. 
88 ;  Rumbold  v.  Rumbold,  3  Yes.  65 ;  Simpson  v. 
Vieare,  14  ib.  341 ;  Welby  v.  Welby,  2  Yes.  &  Bea. 
187,  200;  Stratford  v.  Powell,  1  Ball  &  B.  1.) 
If  the  question  of  election  is  doubtful,  it  may  be 
sent  to  a  jury.  {Roundell  v.  Currer,  2  Bro.  C.  C. 
67.)  Election  may  be  compelled  on  the  part  of  an 
adult,  by  a  direction  or  a  decree  on  the  original 
hearing,  that  if  he  neglects  or  refuses  to  signify  his 
election  within  some  given  time  (six  months,  for  in- 
stance), he  shall  be  understood  as  having  elected  to 
take  his  paramount  rights.  {Streaifield  v.  Streat" 
yield,  Ca.  temp.  Talb.  176.)  If  the  person  is  under 
restraint  and  cannot  elect,  his  claim  must  be  barred 
as  long  as  his  disability  continues.     {Wilton  v. 
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Lord  John  Tovmtend,  2  Ves.  697.)  Where,  how- 
ever, the  devisee  is  an  infant,  or  a  feme  covert y  the 
nsual  practice,  if  there  be  any  doubt  upon  the  mat- 
ter, is  to  refer  it  to  the  Master  to  say  which  is  most 
for  the  benefit,  taking  under,  or  against  the  will, 
(lb.  id.)  Still  it  seems  that  where  an  infant  is  an 
heir,  he  will  be  allowed  until  he  comes  of  age  to 
elect.  (JBoughiony,Boughton,2Ye&,9tsii,\b,)  The 
party  bound  to  elect  is  also  entitled  first  of  all  to 
ascertain  the  value  of  the  funds  {Render  ▼.  Rose, 

3  P.  Wms.  124,  n.  ;  Pueey  v.  Deebouverie,  ib. 
315 ;  Boynton  ▼.  Boynion,  1  Bro.  C.  C.  445  ; 
BuMcke  ▼.  Brodhurst,  3  ib.  88 ;  Wake  y.  Wake, 
ib.  255  ;  Chalmers  v.  Storilj  3  Yes.  &  Bea.  222)  ; 
and  for  that  purpose  may  sustain  a  bill  in  equity 
to  have  all  the  necessary  accounts  taken ;  and  an 
election  made  under  a  misconception  of  the  extent 
of  claims  on  the  fund  is  not  conclusive.  {Kidney 
V.  Couemaker,  12  Ves.  136.) 

Application  of  the  devised  property  when  the 
devisee  elects  to  take  in  opposition  to  the  tnB, — 
When  the  party  elects  to  take  in  opposition  to  the 
will,  the  interest  given  him  by  such  will,  will  ht 
applied  in  compensation  to  the  disappointed  de- 
visee. {Anon,  Gilb.  Eq.  Rep.  15 ;  Ward  r.  Bough, 

4  Yes.  623.)  But  the  estate  thus  taken  in  oppo- 
sition to  the  will  vests  in  the  party,  with  all  the 
legal  consequences  attached  to  it.  Hence,  where 
a  tenant  in  tail  devised  away  the  entailed  estate, 
and  gave  the  issue  in  tail,  who  was  a  married 
woman,  and  also  her  husband,  other  benefits  by  his 
will,  and  she  elected  to  take  her  estate  tail,  but  her 
husband   took  under   the  will,  some  time  after 
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which  the  wifo  died,  upon  which  he  entered  as' 
tenant  by  the  curtesy,  when  it  was  contended  that 
as  he  took  under  the  will  he  could  not  claim  in  op- 
position to  it ;  but  it  was,  ncTertheless,  ruled  that 
the  wife  took  the  estate  tail  with  all  its  legal  inci- 
dents, and  that,  consequently,  her  husband  upon 
sunriving  her  became  entitled  to  be  tenant  by  the 
curtesy  in  right  of  her  seisin,  notwithstanding  that 
he  claimed  in  his  own  right  under  the  will*  (Covoi^ 
(Lady)  ▼.  Pulteney,  2  Ves.  544 ;  3  ib.  384  ;  and  see 
Brodie  v.  Barry,  2  Ves.  &  Bea.  127.) 

//  muit  be  a»eertained  in  whom  the  legal  estate 
it  vetted, — Another  important  point  in  investigating 
a  title  is  to  ascertain  in  whom  the  l^gal  estate  is 
vested.  This  will  depend  not  only  upon  the  terms 
in  which  the  property  is  limited,  but  also  upon  the 
kind  of  instrument  by  which  it  is  conveyed ;  for  the 
same  words,  when  contained  in  an  ordinary  con- 
veyance by  release,  or  in  a  will,  would  receive  a 
different  construction  when  found  in  an  indenture 
of  bargain  and  sale,  or  in  a  deed  of  appointment 
executing  a  power.  Previously,  however,  to  point- 
ing  out  the  operation  of  the  various  instruments,  it 
will  be  advisable  first  of  all  to  attempt  a  brief  out- 
line of  the  doctrine  of  uses  as  they  stood  originally 
at  common  law,  in  order  to  shew  more  clearly  the 
alteration  effected  by  the  Statute  of  Uses  (27  Hen.  8, 
c.  10),  by  which  they  were  executed  into  possession. 

Ueee  btfore  the  statute. — A,  common-law  use  was 
a  trust  or  confidence  reposed  in  another,  who  was 
tenant  of  the  land,  that  he  should  dispose  of  the 
same  according  to  the  intentions  of  eeetui  que  use, 
or  him  to  whose  use  it  was  granted.    This  use  did 
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not  arise  out  of  the  land  aa  a  rent,  condition,  or 
right  of  common,  bat  was  a  thing  collateral  annexed 
in  pri?ity  to  the  estate,  and  to  the  person  concerning 
the  land,  that  the  eeitui  que  use  should  take  the 
profits,  and  that  the  terre  ienantt  or  feoffee  to  uses, 
should  make  estates  according  to  his  directions,  and 
plead  such  pleas  aa  he  should  supply  him  with 
at  the  costs  of  the  cestui  que  use;  so  that  the 
feoffee  had  the  seisin  or  sole  property,  whilst  the 
cestui  que  use  had  neither  the^'tct  in  re  nor  the  jus 
ad  rem — ^neither  a  right  in  possession,  or  in  action, 
but  only  a  confidence  and  trust,  of  which  the  com* 
mon  law  took  no  notice,  but  for  which  relief  might 
have  been  obtained  by  subpoena  in  Chancery.  (Shep. 
Touch.  502 ;  Chudleigh's  case,  1  Rep.  121 ;  Co. 
litt.  271,  b ;  Delamere*s  case.  Plow.  346 ;  Brent* s 
case,  2  Leon.  14 ;  Tr.  Eq.  lib.  2,  ch.  1,  s.  2 ;  Jones 
y.  Morley,  1  Lord  Raym.  291 ;  Gilb.  Uses,  16 ; 
2  Roll.  Abr.  780.)  Uses,  it  appears,  were  first  in- 
stituted  in  this  kingdom  about  the  close  of  the  reign 
of  Edward  3  (Bac.  Uses,  8 ;  2  Black.  Com.  328), 
by  means  of  foreign  ecclesiastics,  who  introduced 
them  for  the  purpose  of  evading  the  statutes  of 
mortmain ;  which,  as  Sir  William  Blackstone  ob- 
•erres  (vol.  2,  p.  329),  though  introduced  fraudu- 
lently, afterwards  continued  to  be  used  innocently, 
and  were  sometimes  very  laudably  applied  to  a  num- 
ber of  civil  purposes  ;  particularly  as  they  removed 
the  restraint  of  alienation  by  will,  and  permitted 
the  owner  of  lands  in  his  lifetime  to  make  various 
designations  of  their  profits,  as  prudence,  or  justice, 
or  family  convenience  might  from  time  to  time  re- 
quire.   Till  at  length,  during  our  long  wars  in 
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Franoe,  and  the  sabseqaent  civil  commotions  be- 
tween the  hoQses  of  York  and  Lancaster,  vses 
grew  almost  oniTersal,  through  the  desire  that  men 
had  (when  their  lives  were  continually  in  hazard)  of 
providing  for  their  children  by  will,  and  of  securing 
their  estates  from  forfeitures — when  each  of  the 
contending  parties,  as  they  became  uppermost^  al- 
ternately attainted  the  other.  But,  on  the  other 
hand,  uses  were  considered  in  many  instances  as 
opening  a  door  to  fraud  and  injustice ;  and  Lord 
Bacon  complains  (Use  of  the  Law,  153)  that  this 
course  of  proceeding  was  turned  to  deceive  many 
of  their  just  and  reasonable  rights.  A  man 
that  had  cause  to  sue  for  land  knew  not  against 
whom  to  bring  his  action,  or  who  was  the 
owner  of  it.  The  wife  was  defrauded  of  her 
thirds ;  the  husband  of  his  curtesy ;  the  lord  of 
his  wardship,  relief,  heriot,  and  escheat ;  the  cre- 
ditor of  his  extent  for  debt,  and  the  poor  tenant  of 
his  lease.  To  remedy  these  inconveniences  abun- 
dance of  statutes  were  provided,  which  made  the 
lands  liable  to  be  extended  by  the  creditors  of  cestui 
que  use  (50  Ed.  3,  c.  6  ;  2  Rich.  2,  Sess.  2,  3  ;  19 
Hen.  7,  c.  15)  ;  allowing  actions  for  the  freehold  to 
be  brought  against  him  if  in  the  actual  enjoyment 
of  the  property  (stat.  1  Rich.  2,  c.  9  ;  4  Hen.  4, 
s.  7,  c.  15;  11  Hen.  6,  c.  3 ;  1  Hen.  7,  c.  1); 
made  hiua  liable  to  actions  of  waste  (11  Hen.  6, 
c.  5) ;  established  his  conveyances  and  leases  made 
without  the  concurrence  of  the  feoffees  (1  Rich.  3, 
c.  1)  ;  and  gave  the  lord  the  wardship  of  his  heir, 
with  certain  other  feudal  perquisites  (4  Hen.  7t 
c.  17 ;    19   Hen.  7,  c.  15).    The  provisions  just 
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alluded  to  all  tended  to  connder  the  ee»ttii  que  use  as 
the  real  owner  of  the  estate,  and  at  length  that  idea 
was  carried  into  fall  effect  by  the  statute  27  Hen.  8, 
c.  10,  usually  called  the  Statute  of  Uses,  which, 
after  reciting  the  yarious  inconveniences  before 
mentioned,  and  many  others,  enacts,  that  **  when 
any  person  shall  be  seised  of  lands,  &c.  to  the  use, 
confidence,  or  trust  of  any  other  person,  or  body 
politic,  the  person  or  corporation  entitled  to  the 
use  in  fee  simple,  fee  tail,  or  for  life,  or  years,  or 
otherwise,  shall  from  thenceforth  stand  and  be  pos- 
sessed of  the  lands,  &c.  of  and  in  the  like  estates 
as  they  haye  in  the  use,  trust,  or  confidence ;  and 
that  the  estate  of  the  person  so  seised  to  use  shall 
be  deemed  to  be  in  him  or  them  that  have  the  use, 
in  such  quality,  manner,  form,  and  condition,  as 
they  had  before  in  the  use/'  The  statute  thus  exe- 
cutes the  use,  or,  in  other  words,  conveys  the  actual 
possession  to  the  use,  and  by  that  means  in  technical 
language  transfers  the  use  into  possession ;  thereby 
making  eetiui  que  use  complete  owner  of  the  lands, 
as  well  at  law  as  in  equity.  (2  Blac.  Com.  332, 333  ; 
Shep.  Touch.  504  ;  Luiwieh  t.  Mition,  Cro.  Jac. 
604 ;  Isekam  t.  Morriee,  Cro.  Car.  110  ;  8qfyn*» 
case,  5  Rep.  124 ;  Barker  v.  Keat^  2  Mod.  252.) 

Operation  and  ^ect  of  the  statute, — The  object 
of  the  statute  of  27  Hen.  8,  c.  10,  undoubtedly  was 
to  annihilate  uses  altogether;  but  so  far  from 
attaining  this  end,  it  became  the  means  of  intro- 
ducing a  new  mode  of  conveyancing  admirably 
adapted  to  the  exigencies  of  mankind.  Hence  the 
judges  began  very  soon  to  depart  from  the  rigour 
and  simplicity  of  the  common  law,  and  to  allow  a 
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more  minate  and  complex  oonstniction  upon  oon-» 
vtyancet  to  uses  than  upon  other  assurances.  Thus, 
says  Blackstone  (vol.  2,  p.  334),  it  was  adjudged 
that  the  use  need  not  always  be  executed  the  instant 
the  conveyance  is  made ;  but,  if  it  cannot  take  effect 
at  that  time,  the  operation  of  the  statute  may  wait 
till  the  use  shall  arise  upon  some  future  contin- 
gency,  and  in  the  meanwhile  the  ancient  use  shall 
remain  in  the  original  grantor.  As  where  lands  are 
conveyed  to  the  use  of  A  and  B  after  a  marriage 
shftU  be  had  between  them  (1  RoU.  Abr.  797), 
which  doctrine,  when  devises  were  again  introduced, 
and  considered  equivalent  in  point  of  construction 
to  a  declaration  of  uses,  was  also  adopted  in  favour 
of  executory  devises.  But  these  springing  uses  dif- 
fered from  executory  devises,  because,  in  the  former 
instance,  there  must  be  a  person  seised  to  such  use 
at  the  time  the  contingency  happened,  otherwise  the 
statute  could  not  have  executed  them ;  and  the  de- 
struction of  the  estate  of  the  feoffee  before  the  hap- 
pening of  the  contingency,  woald,  as  we  have  already 
seen,  have  destroyed  the  use  for  ever ;  whereas,  by 
an  executory  devise,  the  future  freehold  is  transferred 
to  the  future  devisee.  And  now,  as  I  had  shortly 
before  occasion  to  remark,  the  recent  statute  of  the 
8  &  9  Vict.  c.  106,  has  for  the  future  abolished  the 
distinction  between  springing  uses  and  executory 
devises,  so  far  as  the  destruction  of  the  former  is 
concerned  by  failure  of  the  preceding  particular 
estate,  by  enacting  that  a  condugent  remainder 
shall  not,  after  the  31st  of  December,  1844,  fail  of 
effect  on  account  of  the  premature  determination  of 
the  preceding  estate.    (Sect.  8.) 
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WJuU  pemtu  may  be  seUed  to  a  tiM.— Neither 
the  king  nor  the  queen  (whether  consort  or  regnant) 
oonld  have  been  seised  to  a  use,  on  account  of  their 
royal  dignity  (Bac.  Uses,  56, 57 ;  2  Blac.  Com.  331) ; 
nor  could  a  corporate  body  ha^e  been  seised  to  any 
use  but  their  own.  (Bac.  Uses,  337 ;  Plow.  102.) 
But  all  other  persons  capable  of  taking  lands  by 
feoffment  might  have  been  feoffees  to  uses,  and  may 
be  so  still.  Hence  a  feme  covert,  or  an  infant,  may 
be  a  feoffee  to  uses  (Bac.  Uses,  58),  as  may  also  a 
tenant  in  tail  {Sepmour*e  case.  Plow.  557 ;  10  Rep. 
95),  or  for  life  {Crawley' »  case,  Cro.  Car.  567)  ;  but 
then  the  use  to  arise  out  of  these  limited  estates  will 
determine  with  them,  because  a  eeeiui  que  use  can- 
not have  an  estate  of  greater  extent  than  that  out  of 
which  it  is  raised.  (Dy.  186;  And.  130;  Cro.  Car. 
231.) 

What  description  of  property  may  be  limited  to 
uees. — Nothing  can  be  limited  to  a  use  whereof  the 
use  is  inseparable  from  the  possession ;  consequently, 
the  statute  does  not  extend  to  copyhold  estates,  the 
Bemn.  of  which  is  in  the  lord  of  the  manor ;  and 
therefore  the  uses  declared  of  a  surrender  of  copy- 
holds are  mere  equitable  trusts.  (1  Wat.  Cop.  100 ; 
Gilbb  Ten.  170 ;  Rowden  v.  Matter,  Cro.  Car.  44  ; 
Doe  V.  Boutlege,  Cow.  709.)  And  as  the  statute 
only  mentions  such  persons  as  are  seised  to  the  use 
ot  others,  it  will  not  include  terms  of  years  or  other 
chattel  interests,  whereof  the  termor  is  not  seised, 
but  only  possessed.  (Bac.  Uses,  335 ;  Jenk.  444  ; 
2  Blac.  Com.  336  ;  Poph.  76  ;  Dy.  396.)  There- 
fore  if  a  term  of  1,000  yean  be  limited  to  A,  to  the 
use  of,  or  in  trust  for  B,  the  atatute  executes  the  use 
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in  A,  and  not  in  B,  the  latter  of  whom  takes  only  an 
equitable  estate,  fiat  a  term  of  years  may,  never- 
theless, be  created  in  the  first  instance  by  way  of 
use  out  of  an  estate  of  freehold,  as  there  is  then  a 
seisin  to  snpport  it  (Co.  Litt.  271,  b ;  1  Pres.  Abs. 
140  ;  Gilb.  on  Uses,  67,  n.  2  ) ;  such,  in  fact,  being 
the  ordinary  mode  by  which  the  possession  is  exe- 
cuted in  the  bargainee  for  the  year  to  uses,  as  a 
foondation  for  a  release  under  the  usual  conveyance 
by  lease  and  release.  It  appears  also  that  incorpo- 
real hereditaments,  such  as  advowsons  and  tithes, 
are  withm  the  operation  of  the  statute  (1  Sand. 
Uses,  107 ;  1  Cm.  Dig.  tit.  ii.  c.  3,  s.  20);  as  also 
liberties  and  franchises  visible  or  local,  and  com- 
mons  and  ways,  when  appendant,  but  not,  it  seems, 
when  in  gross.  (Sand.  Uses,  107;  Beaudley  v. 
Brooke,  Cro.  Jac.  189.)  It  appears,  also^  that 
rents  in  esee,  and,  it  seems,  a  rent-charge  de  novo, 
are  within  the  statute  (Bac.Uses,  43) ;  but  annuities, 
or  other  personal  inheritances  of  which  no  seisin  can 
be  given  (Cro.  Eliz.  401),  are  not. 

To  whom  the  use  may  be  limited. — All  persons 
capable  of  taking  by  conveyance  may  take  by  way 
of  use  ;  and  by  the  words  of  the  statute,  corpora- 
tions, though  incapable  of  being  seised  to,  are  yet 
capable  of  taking  by  way  of  use.  According  to 
Bacon,  also,  a  use  may  be  Umited  to  the  king :  but 
in  such  case  both  the  declarations  of  the  use  and 
the  conveyance  itself  must  be  by  matter  of  record, 
because  the  king's  titie  is  compounded  of  both. 
(Bac.  Uses,  60.) 

How  the  use  is  executed  into  possession. — The 
Statute  of  Uses  transfers  the  estate  to  the  use  in  the 
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same  manner  as  if  the  feoffees  or  trustees  to  uses 
after  the  conveyance  to  them  had  actually  conreyed 
their  estate  to  each  respective  cestui  que  use,  thus 
passing  to  them  a  legal  instead  of  an  equitable 
estate  (I  Atk.  592  ;  Bac.  Uses,  45),  such  uses,  in 
fact,  taking  effect  out  of  the  seisin  of  the  feoffees  or 
trustees  immediately  on  the  execution  of  the  con- 
veyance, they  being  considered  a  mere  conduit- 
pipe  to  the  uses.  (1  Rep.  120.)  Thus,  under  a 
limitation  to  A  and  his  heirs,  to  the  use  of  B  and 
his  heirs,  the  seisin  is  conveyed  to  A,  the  trustee, 
and  out  of  his  seisin  the  use  is  limited  to  B,  and  the 
instant  the  deed  is  executed,  A's  seisin  is  divested, 
and  B  takes  the  legal  estate  under  the  statute,  with- 
out entry  or  any  other  act.  {Green  v.  Witeman, 
10  Vin.  213.)  Nor  is  it  actually  necessary  that 
the  terms  **  to  the  use^'*  should  be  employed ;  for 
a  limitation  to  A  "  in  trust f**  or  '*  in  confidence,** 
for  B,  will  have  the  same  effect.  {Bare  v.  Howard, 
Pre.  Cha.  345  ;  Broughton  v.  Langley,  2  Salk. 
679;  Fonbl.  £q.  143,  n.  e\  Sand.  Uses,  124, 
155  ;  Doe  dem.  Terry  v.  Coliier,  11  East,  377.) 
And  a  use  may  be  limited  by  a  will,  as  well  as  by  a 
deed.  (Sand.  Uses,  195;  Popham  y,  Buimfield, 
1  Vem.  167 ;  Hopkins  v.  Hopkins,  1  Atk.  589  ; 
WHght  V.  Pearson,  1  Ed.  119  ;  Perry  v.  Phillips, 
1  Ves.  255  ;  Thompson  v.  Lawley,  2  Bos.  &  Pull. 
311 ;  Carr  v.  Erroll  (Earl  of),  6  East,  58.) 

What  persons  may  take  under  the  statute,  who 
could  not  have  taken  at  common  law. — At  common 
law,  a  grantee  to  take  an  immediate  estate  must 
have  been  lAmed  in  the  granting  part,  for  if  named 
only  in  the  habendum,  he  could  not  have  taken,  so 
z2 
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that  it  oonld  not  have  been  limited  to  a  person 
nnbom  to  take  the  first  estate;  but  now,  under 
limitations  to  uses,  such  persons  may  take  the 
first  estate,  the  uses  to  support  it  in  the  meantime 
resulting  to  the  grantor.  (13  Rep.  55  ;  2  Prest. 
Convey.  475.)  Neither  at  common  law  could  a 
man  have  conveyed  to  his  wife»  on  account  of  the 
unity  of  person ;  but  under  the  statute  a  limitation 
to  another  to  the  use  of  his  wife  is  good.  (Co. 
Litt.  3,  a,  114,  a;  2  Vem.  385;  2  Atk.  271,  a; 
Co.  litt.  112,  a  ;  1  Sand.  Uses,  130;  1  Prest. 
Convey.  476.)  Under  conveyances  to  uses  also, 
a  fee  may  be  limited  to  take  efiect  after  a  fee  {Car- 
penter V.  Smitht  Pollexf.  78 ;  Marks  y.  Marks,  10 
Mod.  423) ;  because,  though  that  was  forbidden  at 
the  common  law  in  favour  of  the  lord's  escheat, 
yet  when  the  legal  estate  was  not  extended  beyond 
one  fee-simple,  such  subsequent  uses  (after  a  use  in 
fee)  were  before  the  statute  permitted  to  be  limited 
in  equity;  and  then  the  use  executed  the  legal  estate 
in  the  same  manner  as  the  use  before  subsisted.  It 
was  also  held  that  a  use,  though  executed,  may 
change  from  one  to  another  by  circumstances  ex 
post  facto;  as  where  A  makes  a  conveyance  to 
the  use  of  his  intended  wife  and  her  eldest  son 
for  their  lives.  Upon  the  marriage  the  wife  takes 
the  whole  use  in  severalty,  and  upon  the  birth  of 
a  son  the  use  is  executed  in  them  both  jointly. 
(Show.  P.  C.  137;  Bac.  Uses,  131.)  So  also  in 
the  instance  of  a  proviso  frequently  inserted  in 
marriage  settlements  and  wills,  that  in  case  the 
person  who  is  to  take  under  the  limitations 
shall  become  entitled    to   the   family  estate,  the 
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estate  settled  on  him  shall  cease  and  go  over  to 
some  other  person.  (Nicholls  ▼.  Sheffield^  2  Bro. 
C.C.  215 ;  Carr  v.  Erroll  {Earl  of),  6  East,  58 ; 
14  Ves.;  Stanley  v.  Stanley,  16  ib.  491 ;  Doe  v. 
Heneaye,  4  T.R.  13.)  Limitations  of  this  kind  are 
sometimes  called  secondary,  sometimes  shifting 
uses,  and  being  to  take  effect  upon  the  occurrence 
of  events  that  may  not  happen,  are  properly  classed 
under  the  head  of  conditional  limitations.  And 
when  the  use  thus  limited  expires,  or  cannot  vest,  it 
returns  back  to  him  who  raised  it,  and  is  then 
styled  a  resulting  use.  As  for  example,  suppose  a 
man  executes  a  marriage  settlement,  limiting  the 
lands  to  the  use  of  his  intended  wife  for  life,  with 
remainder  to  the  use  of  his  first-bom  son  in  tail. 
In  this  case,  until  he  marries,  the  use  results  back 
to  himself;  after  the  marriage,  it  is  executed  in  the 
wife  for  life,  and  if  she  dies  without  issue,  the  whole 
results  back  to  him  in  fee.  (1  Rep.  120.)  So  also 
where  a  person  seised  in  fee-simple  made  a  feoff- 
ment, levied  a  fine,  or  suffered  a  recovery  without 
any  consideration,  or  declaration  of  uses,  the  use 
would  have  resulted  back,  and  he  would  have 
been  seised  in  fee-simple  in  the  same  manner 
as  before.  If  any  particular  uses  are  declared, 
so  much  of  the  old  use  as  is  not  declared  to 
be  vested  in  some  other  person,  results  back  to 
the  original  owner.  (CTerc'ff  case,  6  Rep.  176; 
Woodli^e  V.  Drury,  Cro.  Eliz.  439 ;  Beekwith'e 
case,  2  Rep.  58 ;  Godbold  v.  Freestone,  3  Lev. 
406  ;  Penhay  v.  Hurrell,  2  Vem.  370 ;  Wills  v. 
Palmer,  2  W.  Black.  687 ;  Armstrong  v.  Wolsey, 
2  Wils.  19.)    And  where  a  tenant  in  tail  suffers  a 
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reeoTery  of  his  estate,  by  which  it  is  converted  iato 
a  fee-simple,  without  consideration  or  declaration 
of  the  nse,  it  seems  it-  will  result  to  the  tenant  in 
tail  in  fee.  (9  Rep.  8,  b;  Gilb.  Uses,  61  ;  Der- 
wentwaier't  (Lord)  case,  cited  1  Atk.  9 ;  Nightin- 
ffule  V.  Ferrert,  3  P.  Wms.  206 ;  Stapilton  ▼.  Sta^ 
pilton,  1  Atk.  2,  9 ;  Doe  dem.  Crow  t.  Baldwere^ 
5  T.  R.  110.)  But  where  there  is  any  considera- 
tion eipressed,  though  purely  nominal,  and  no  use 
is  declared,  it  will  not  result ;  for  what  draws  the 
use  out  of  the  feoffor  or  grantor  is  either  the  consi- 
deration or  the  expressing  it  to  be  to  the  use  of 
another.  {Shortridge  ▼.  Lampluyht  2  Lord  Raym. 
798 ;  7  Mod.  71 ;  2  Salk.  678  ;  Lloyd  v.  SpiUetU 
2  Atk.  148 ;  Barnardist.  384.)  Yet  where  there 
is  a  consideration,  and  part  only  of  the  uses  are 
declared,  the  residue  will  result  to  the  feoffor  or 
grantor.  (2  Fonb.  Eq.  134,  n.  m.)  In  the  case 
of  a  covenant  to  stand  seised,  the  late  Mr.  Fon- 
blanque,  in  a  note  to  his  valuable  Treatise  of 
Equity  (vol.  2,  p.  134,  135,  note  n),  remarks, 
that  ''one  difference  between  a  feoffment  to  uses 
and  a  covenant  to  stand  seised,  is,  that  in  a  cove- 
nant to  stand  seised  to  uses  not  only  so  much  as 
the  covenantor  does  not  dispose  of  remains  in  him^ 
but  also  such  uses  as  do  not  and  cannot  take  effect ; 
as  if  A  covenant,  in  consideration  of  blood,  to  stand 
seised  to  the  use  of  B,  his  son,  for  life,  and  in  con- 
sideration of  1,000/.  to  stand  seised  to  the  use  of  C 
in  fee,  after  the  death  of  B,  and  B  refuse  the  use, 
A  shall  retain,  and  C  shall  not  take  immediately  ; 
whereas,  if  A  had  made  a  feoffment  to  the  use  of  B 
for  life>  and  afterwards  to  the  use  of  C  for  life,  and 
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B  refiued,  in  that  case  C  should  take  his  estate  pre- 
sently ;  the  reason  of  which  distinction  is,  that  in 
the  latter  case  the  feoffor  by  his  feoffment  hath  put 
his  whole  estate  out  of  him,  and  all  the  nses  are 
created  out  of  it,  as  out  of  one  and  the  same  root ; 
and  therefore,  so  long  as  any  of  the  uses  can  take 
effect,  the  feoffor  shall  not  meddle  with  the  land ; 
but  in  the  former  case,  a  covenant  raising  a  use, 
there  the  consideration,  which  is  the  cause  which 
raises  every  several  use,  is  several,  and  all  the  uses 
grow  and  arise  out  of  the  estate  of  the  covenantor ; 
and  therefore,  if  one  refuses,  he  who  is  next  in  re- 
mainder shall  not  take  presently,  but  the  cove- 
nantor shall  keep  it/'  (Rector  qf  ChedingtwCa 
case,  2  Mod.  207  ;  Paget^i  (Lord)  case,  1  Leon. 
200.)  In  order  to  raise  a  covenant  to  stand  seised 
to  uses,  it  is  necessary  that  the  covenantor  should 
be  seised  at  the  time  of  making  the  covenant ;  that 
the  covenant  should  be  by  deed,  and  not  by  parol ; 
and  that  it  should  be  on  sufficient  consideration 
(as  natural  loye  and  affection,  which  is  for  advance- 
ment of  blood,  or  marriage,  which  is  the  joining  of 
the  blood  and  marriage  together,  for  other  consi- 
derations, as  money,  are  insufficient  (Carter,  138 ; 
Lill.  Abr.  358);  otherwise  no  use  will  arise.  (Com. 
Dig.  Cov.  (A  4)  ;  Garranty  (A) ;  Bac.  Abr.  Cov. 
(B) ;  Yin.  Abr.  Cov.  (G).)  But  where  there  is  a 
sufficient  consideration,  a  defective  conveyance,  and 
incapable  of  operating  as  such,  may  yet  be  effectual 
as  a  covenant  to  stand  seised ;  therefore  a  deed  of 
bargain  and  sale  from  a  father  to  his  son^  which 
(money  forming  no  part  of  the  consideration) 
could  not  operate  by  way  of  bargain  and  sale,  liai 
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been  allowed,  in  respect  of  the  intent  of  the  par- 
ties, to  operate  by  waj  of  coTenant  to  stand  seised. 
{Croatmg  ▼.  Seudamore,  2  Lev.  9 ;  WaHer  ▼. 
Haie,  ib.  213;  Otmam  ▼.  Sket^e,  3  Ler.  370; 
Mudge  ▼.  Mudge,  Com.  334 ;  Thompmm  ▼.  Atfieidy 
1  Vem.  40 ;  Thome  y.  Thome,  ib.  141.)  So  also 
a  defectiTe  feoffment  has  been  allowed  to  operate 
as  a  oorenant  to  stand  seised.  {Haberffham  ▼.  Vm^ 
eeni,  2  Yes.  226.) 

Dietineiion  between  eotweyaneee  to  tuee,  and 
eoweeyaneee  at  common  law. — ^The  late  Mr.  fiatler, 
in  his  Talnable  edition  of  Fearne's  Contingent  Re- 
mainden,  has  yery  aUy  pointed  out  the  distinction 
between  conyeyanoes  at  common  Uw,  and  those 
which  derive  their  effect  through  the  Statute  of 
Uses.  **A  feoffment,  fine,  or  reooyery/'  he  remarks, 
**  are  conyeyanoes  at  the  common  law,  so  far  as  they 
conyey  the  land  to  the  feoffee,  connsee,  or  reco- 
yeror ;  if  they  are  directed  to  operate  to,  or  to  the 
use  of  the  feoffee,  connsee,  or  recoyeror,  they  haye 
no  other  operation  than  as  conyeyances  at  the  com- 
mon law  (7sn;ttn#y.  Young,  Cro.  Car.  230 ;  Altkam 
(Lord)  y.  AngUaea  (Earl  of),  Gilb.  Rep.  16)  ;  bat 
if  they  are  directed  to  operate  to  the  use  of  any 
other  person,  then,  though  they  are  conyeyances  at 
common  law  so  far  as  they  conyey  the  land  to  such 
feoffee,  connsee,  or  recoyeror,  they  derive  their 
effect  under  the  Statute  of  Uses,  so  far  as  the  use 
is  limited  by  them  to  the  person  or  persons  in  whose 
favour  it  is  declared.  A  lease  and  release,"  he 
observes,  ''has  a  mixed  operation;  the  lease  has 
the  operation  of  a  bargain  and  sale,  and  is  in  effect 
a  bargam  and  sale  under  the  stetute ;  but  the  fee 
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passes  to  the  lessee,  and  enlarges  his  estate  to  an 
estate  of  inheritance  by  the  operation  of  the  release 
at  common  law ;  and  if  the  release  is  directed  to 
operate  to  the  use  of  the  releasee,  he  is  in  by  the 
common  law ;  but  if  the  use  be  declared  in  favour 
of  another  person,  the  statute  again  intervenes  and 
executes  the  use  in  the  person  or  persons  in  whose 
favour  it  is  declared.  A  bargain  and  sale  enrolled, 
and  a  covenant  to  stand  seised,  wholly  derive  their 
effect  from  the  Statute  of  Uses ;  neither  having  any 
effect  at  common  law,  independently  of  the  statute, 
in  conveying  the  land  from  the  party  selling  or 
covenanting  to  stand  seised  to  those  in  whose  favour 
they  are  intended  to  operate ;  so  that  at  common 
law  they  have  no  legal  operation,  and  are  merely 
declarations  of  trust  binding  the  lands  in  equity. 
But  the  statute  attaches  on  them,  and  divests  the 
land  from  the  party  selling  or  covenanting  to  stand 
seised,  and  vests  it  in  the  person  to  whose  use  it  is 
limited.''     (Butler's  Feame,  416.) 

A  use  cannot  be  limited  on  a  use. — But  as  a  use 
cannot  be  upon  a  use,  it  cannot  be  limited  by  a 
bargain  and  sale  to  any  but  the  bargainee,  though 
an  estate  limited  to  arise  out  of  his  seisin  would  be 
good  as  a  trust  in  equity.  And  the  like  doctrine 
holds  in  the  case  of  an  appointment  in  execution  of 
a  power,  which  does  not  operate  as  a  conveyance 
of  the  possession  of  the  estate,  but  as  a  limitation 
of  a  use,  which  the  statute  executing  into  posses- 
sion, thus  vests  the  legal  estate  in  the  appointee, 
who  is,  in  fact,  the  cestui  que  uee,  and  takies  in  the 
same  manner,  when  he  actually  does  take,  as  if  he 
had  been  named  in  the  original  deed  by  which  the 
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power  was  created.  (1  Prest.  Abs.  313 ;  Co*  Litt« 
272,  a;  10  Yes.  264.)  So  if  a  simple  appointment 
were  made  to  a  pnrcfaaser,  habendum  to  him  and 
his  heirs,  thus  vesting  the  fee  in  him,  and  then  li- 
miting the  lands  to  such  uses  as  he  should  appoint, 
as  in  the  ordinary  dower  uses,  an  appointment 
afterwards  made  by  him  under  those  limitations 
would  be  void  in  law,  although  good  as  a  trust  in 
equity.  But  another  consequence,  not  leas  im- 
portant than  this,  may  result  from  limitations  thus 
framed;  for  in  the  case  of  a  purchaser  married 
preyiously  to  1834,  the  statute  executing  the 
legal  estate  in  him  will  entitle  his  wife  to 
dower,  and  thus  one  of  the  most  important 
objects  of  the  dower  uses  would  altogether 
become  nugatory.  To  prevent  an  occurrence 
of  this  kind,  the  practice  has  been,  in  all  well- 
penned  appointments  where  dower  uses  are  in- 
serted, to  appoint  that  the  parcels  shall  be  to  such 
uses  as  the  purchaser  shall  appoint  (previously  to 
limiting  any  estate  to  the  purchaser  himself),  and 
in  default  of  appointment,  to  the  purchaser  for  life, 
with  remainder  to  a  trustee  during  his  life  and  in 
trust  for  him ;  with  the  ultimate  remainder  to  him 
in  fee ;  so  that  the  limitation  over  in  fee  will  be  a  ' 
remainder,  and  any  appointment  made  by  the  pur-  . 
chaser  will  take  effect  in  the  same  manner  as  if  in-  -i 
serted  in  the  original  deed  by  which  the  power  was  j  i 
created,  and  thus  the  purchaser's  appointee  would  j- 
be  in  under  the  original  conveyance,  and  under  a  ' 
title  paramount  to  the  claims  of  the  wife.  (See 
Wat.  Convey,  by  Morley,  Coote,  and  Coventry,  88 ; 
Butler's  note  to  Feame,  C.R.  347*)    Upon  the 
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I  piinciple  also  that  a  use  cannot  be  upon  a  use,  if 

I  lands  are  limited  to  A  to  the  use  of  B,  to  the  use 

^  of,  or  in  trust  for  C,  the  use  will  be  executed  in  B, 

^  and  C  will  take  a  mere  equitable  estate.    {Sympson 

.  V.  Turner^  1  £q.  Ca.  Abr.  383;    Whetstone  y. 

[  Bury,  3  P.  Wms.  146  ;  Wagetqffe  v.   Wagstaffe^ 

,  ib.  258  ;  Attorney-General  ▼.  Scott,  Forrest,  138  ; 

Venablee  ▼.  Thome,  7  T.  R.  342,  438.)    So  also  if 

lands  be  limited  to  A  B  and  his  heirs,  to  the  use  qf 

r  himself  (A  B)  and  his  heirs,  to  the  use  of,  or  in 

i  trust  for,  C  D  and  his  heirs,  the  statute  will  execute 

the  use  in  A  B,  and  C  D  will  only  take  a  trust 

estate.     (Doe  dem.  Lloyd  y.  Passingham,  6  B.&  C. 

305.) 

And  where  lands  are  limited  to  trustees  in  trust 
to  receive  the  rents  and  profits  to  pay  them  over  to 
B,  B  will  only  take  a  trust  estate,  and  not  a  use 
executed  under  the  statute ;  because  B's  interest 
is  not  of  that  nature  as  would  have  been  construed 
a  use  previously  to  the  statute,  and  it  is  only  such 
that  it  will  execute  into  possession ;  for  in  the  case 
of  a  use  the  feoffees  did  not  actually  enter  on  the 
lands  or  receive  the  rents  and  profits,  but  permitted 
the  cestui  que  use  to  perform  those  acts  himself ; 
and  hence  it  is  that  the  diversity  subsists  in  the 
construction  of  a  limitation  to  A  in  trust  to  permit 
B  to  receive  the  rents  and  profits ;  and  a  limitation 
to  A  in  trust  to  receive  the  rents  and  profits  and  pay 
them  to  B ;  for  the  former  being  descriptive  of  a 
use,  the  statute  will  execute  it  in  B ;  whereas  the 
latter  describing  a  different  interest,  the  statute  can 
have  no  operation  upon  it,  and  therefore  the  land 
must  remain  in.  the  trustee  in  order  to  enable  him 
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to  perfonn  the  tnut.  {Symon  v.  Turner,  1  £q. 
Ca.  Abr.  382 ;  Buth  ▼.  Allen,  5  Mod.  63  ;  Nevil  v. 
Saunders,  ib. ;  S.C.  1  Vera.  415  ;  Jones  t.  Say  and 
Sele  (Lord),  3  Bro.  P.C.  75  ;  Silvetter  dem.  Law 
V.  Wilton,  2  T.R.  444  ;  3  Bos.  &  PuU.  177.)  But 
where  both  expressions  are  used  in  a  will,  the  last 
will  be  allowed  to  preTsil.  {Broughton  ▼.  Langley, 
2  Raym.  873 ;  Right  and  PkUlips  v.  Smith,  12 
East,  455 ;  Doe  dem,  Leicester  t.  Biggs,  2  Taant. 
109  ;  Gregory  y.  Henderson,  4  ib.  772.) 

Of  resulting  trusts. — It  may  also  be  proper  in 
this  place  to  offer  a  few  remarks  upon  the  doctrine 
of  resulting  tnists.  These  do  not  arise  from  direct 
words  of  Umitation,  but  by  operation  of  law  from 
the  evident  and  implied  intention  of  the  parties. 
(Cni.  Dig.  421.)  As  where  a  conveyance  is  taken 
in  the  name  of  one  person,  but  another  pays  the 
purchase-money,  in  which  case  an  implied  or  re- 
sulting trust  will  arise  in  favour  of  the  latter  party, 
who,  in  the  eye  of  a  court  of  equity,  will  be  consi- 
dered as  the  rightful  owner  of  the  property ;  and 
this,  whether  the  purchase  be  taken  in  the  name 
of  the  purchaser  and  others  jointly,  or  whether  in 
one  name  or  in  the  names  of  several.  {Anon, 
2  Ventr.  631 ;  Dyer  v.  Dyer,  2  Cha.  Cas.  108 ; 
Gascoigne  v.  Thwing,  1  Vera.  366  ;  Aeherley  ▼. 
Vernon,  1  Cha.  Cas.  39 ;  Willis  v.  W^is,  2  Atk. 
71 ;  Lloyd  r.  Spillett,  ib.  150;  Bipleyy.  Water- 
worth,  7  Ves.  425.)  And  the  construction  will  be 
the  same  in  the  case  of  a  purchase  of  leasehold  and 
copyhold  property,  as  in  the  case  of  freeholds. 
This  species  of  trust  being  also  exempted  out  of  the 
Statute  of  Frauds  (29  Car.    2,  c.  3,  s.  8),  will 
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equally  result  in  favour  of  the  person  adyanctng 
the  money,  although  no  declaration  of  trust 
should  ever  he  made  hy  the  person  in  whose 
name  the  couTeyance  is  taken.  {Hungate  t.  Hun^ 
gate,  Toth.  184  ;  Anon,  2  Ventr.  361,  n.  3; 
Gaaeoigne  y.  Thwing,  1  Vem.  366 ;  Ambrose  y. 
Ambrose,  1  P.  Wms.  321 ;  Ex  parte  Vernon,  2  ib. 
549  ;  Smith  t.  Baker,  1  Atk.  385  ;  LhydY,  Spil- 
lett,  2  ib.  148 ;  Withers  ▼.  Withers,  Amb.  15  ; 
Lade  ▼.  Lade,  1  Wils.  21 ;  (THara  y.  0*NeU, 
2  Bro.  C.  C.  39  ;  Smith  y.  Camelford  {Lord), 

2  Ves.  713 ;  Rider  y.  Kidder,  10  Ves.  360 ;  Wrag 
y.  Steele,  2  Ves.  &  Bea.  388.)  Parol  evidence  in 
such  case  will  also  be  admitted  to  explain  the  na- 
ture of  the  transaction,  though  it  seems  doubtful  if 
it  would  be  admitted  against  an  answer  of  a  trustee 
denying  the  trust.  (Skett  y.  Whitmore,  2  Freem. 
289 ;  Newton  y.  Preston,  Pre.  Cha.  103 ;  Cotting- 
ton  y.  Fletcher,  2  Atk.  155  ;  Bartlett  y.  Pickers- 
gill,  4  East,  577.)  But  where  the  trust  is  con- 
fessed in  the  answer  (Hampton  y.  Spencer,  2  Vem. 
288 ;  Cottington  y.  Fletcher,  2  Atk.  155),  or  by 
any  note,  memorandum,  or  letter,  or  by  any  writing 
in  the  shape  of  mutual  coyenants^  or  agreements, 
although  not  under  seal  or  stamp,  it  will  be  suffi- 
cient. {Ambrose  y.  Ambrose,  1  P.  Wms.  322  ; 
Bellamy  y.  Burron,  Ca.  temp.  Talb.  97  ;  Ryall  y. 
Byall,  1  Atk.  59  ;  Lane  y.  Dighton,  Amb.  409 ; 
Crookey,  Brooking,  2  Vem.  106;  Legardy,  Hodges, 

3  Bro.  C.  C.  53  ;  Hodges  y.  Lloyd,  2  ib.  534.) 

When  the  purchase  is  made  with  trust-moneys, 
— In  the  case  also  of  purchases  with  trust  moneys, 
a  trust  will  result  for  the  owner  of  the  money. 
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It  was,  indeed,  formerly  said,  that  as  money  has  no 
ear-mark,  equity  coold  not  follow  it  in  the  land 
in  which  a  trustee  had  invested  it,  unless  the  latter 
owned,  by  deed,  that  he  had  so  laid  it  out.  {Kirk  ▼. 
Webb,  Pre.  Cha.  84 ;  Halcott  ▼.  Markant,  ib.  168 ; 
Deg  ▼.  Dtg,  2  P.  Wms.  414.)  But  whateyer  doubt 
may  once  haye  existed  upon  this  matter,  it  is  now 
clearly  settled  that,  where  a  trustee  lays  out  the 
trust-money  in  the  purchase  of  landed  property, 
the  money  may  be  followed  into  the  laud  in  which 
it  is  so  inyested ;  and  that  claims  of  this  nature, 
like  other  resulting  trusts,  may  be  supported  by 
parol  eyidence.  {Keeeh  v.  Sand/ord,  Sel.  Cas.  in 
Cha.  61 ;  Holt  J.  Holt,  1  Cha.  Cas.  1^  ;  Pierson 
y.  Shore,  1  Atk.  480 ;  Abney  y.  Miller,  2  ib.  597  ; 
Edtoards  y.  I^ewie,  3  ib.  538  ;  Bjc  parte  Bennett, 
10  Ves.  395 ;  Lench  y.  Lench,  ib.  517 ;  Feather- 
stonhttugh  y.  Fenwick,  17  Ves.  298.) 

As  to  unappropriated funde, — And  in  case  of  wills 
where  real  or  personal  estate  is  devised  or  be- 
queathed for  certain  specified  purposes,  and  there 
is  no  residuary  devise  or  bequest,  the  unappropriated 
part  of  the  real  estate,  or  the  proceeds  thereof,  will 
belong  to  the  testator's  heirs  (^Randall  v.  Booky, 
2  Vem.  405 ;  City  of  London  v.  Garraway,  ib. 
571 ;  Hobart  v.  St^olk,  ib.  694 ;  Anon.  1  Com. 
345 ;  Wych  v.  Packingion,  3  Bro.  P.  C.  44  ; 
Starkey  v.  Brookes,  1  P.  Wms.  390 ;  Emblyn  v. 
Freeman,  Pre.  Cha.  541;  Buggins  v.  Yates,  9 
Mod.  362  ;  Hill  v.  Bishop  of  London,  1  Atk.  618  ; 
Hopkins  v.  Hopkins,  1  Yes.  sen.  268 ;  Sheldon  v. 
Bar^nes,  2  ib.  447  ;  Collins  v.  Wakeman,  ib.  683  ; 
Attorney -General  v.  Bowyer,  3  ib.  325;   Wilson 
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V.  Major,  11  ib.  203  ;  GibbsY.  Ongier,  12  ib.  416 ; 
Wright  ▼.  Wright,  16  ib.  188 ;  Willianu  ▼.  Code, 
ib.  500 ;  Kellett  y.  Kellett,  1  BaU  &  B.  533 ; 
Hooper  ▼.  Goodwyn,  18  Vei.  156 ;  King  y.  Den- 
nison,  1  Yes.  &  Bea.  260,  272  ;  Maughan  v.  Ma- 
son, 1  Yes.  &  B.  410  ;  Dunnage  v.  White,  1  Jac. 
&  Walk.  593 ;  Jones  t.  Michell,  1  Sim.  &  Stu. 
290) ;  and  the  unappropriated  residue  of  the  per- 
sonal estate  to  the  testator's  next  of  kin.  {Dicks 
▼.  Lambert,  4  Yes.  725  ;  Dawson  y.  Clarke,  15  ib, 
416 ;  Mence  y.  Mence,  18  ib.  348.)  And  if  es- 
tates are  conYeyed  for  particular  purposes,  which 
wholly  or  partially  fail  of  effect,  then  to  the  extent 
of  such  total  (Pre.  Cha.  162,  541 ;  Digby  y.  Xe- 
gard,  3  P.  Wms.  22  ;  Gravenor  y.  Hallum,  Amb. 
642 ;  Ackroyd  y.  Simpson,  1  Bro.  C.  C.  503),  or 
partial  failure  {Lloyd  y.  Spillett,  2  Atk.  150 ;  Da- 
vidson, Y.  Foley,  2  Bro.  C  C.  102 ;  Habergham 
Y.  Vincent,  2  Yes.  204  ;  Sidney  y.  Shelley,  19  ib. 
352),  as  the  case  may  be,  a  trust  will  result  back  to 
the  original  owner. 

The  subject  of  purchases  by  a  father  in  the  name 
of  a  wife  or  chUd,  and  whether  such  will  be  con- 
sidered as  an  adYancement  for  the  party  in  whose 
name  the  purchase  is  taken,  or  a  resulting  trust  for 
the  husband  or  father,  haYing  been  already  treated 
of  in  a  former  part  of  this  work  (see  ante,  p.  193 — 
196),  will  render  a  repetition  here  unnecessary. 

Illusory  appointments. — ^Where  a  power  of  ap- 
pointment can  only  be  exercised  in  favour  of  par- 
ticular individuals,  as  where  a  parent  has  a  power 
to  appoint  in  favour  of  his  children,  he  cannot 
appoint  to  any  one  or  more-  of  these,  to  the  utter 
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ezelosion  of  the  rest ;  but  then,  as  he  has  the  power 
of  distributiiig  the  amount  of  the  shares,  the  same 
object  may,  hi  a  great  measure,  be  attained  by  ap- 
pohitmg  a  very  small  portion  to  those  he  intends  to 
ezciode,  and  appointing  the  balk  amongst  those  he 
is  desirous  of  fayouring.  It  is  true  that  equity  very 
early  interfered,  in  the  case  of  illusory  appoint- 
ments (Astry  r,  AMtry,  Pre.  Cha.  256,  355  ;  WaU 
T.  Tkurh€Me,  1  Vem.  414 ;  Thomag  v.  Thomas, 
2  ib.  513;  Ciml  v.  Bich,  1  Cha.  Cas.  110; 
Clarke  ▼.  Turner,  2  Freem.  198  ;  Menzey  v.  Wal^ 
ier,  Forrest,  72  ;  Maddkon  ▼.  Andrews,  1  Ves, 
sen.  59 ;  Alexander  t.  Alexander,  2  ib.  640 ; 
Pocklmgion  v.  Bayne,  1  Bro.  C.  C.  450 ;  Boyle  v. 
Peterborough  (Bishop  of),  1  Ves.  310)  ;  but  it 
was  not  long  before  that  Court  felt  extremely  puz- 
zled to  decide  what  appointments  should  be  so 
considered,  with  reference  to  the  amount  of  the 
fund,  and  of  the  objects  amongst  whom  it  was 
to  be  distributed.  And  in  Butcher  ▼.  Butcher 
(9  Yes.  393)  Sir  William  Grant,  Master  of  the 
RoUs,  remarked  that,  **  to  say,  under  such  a  power, 
an  illusory  share  must  not  be  given,  or  that  a  sub- 
stantial share  must  be  given,  is  rather  to  raise  a 
question  than  establish  a  rule.  What  is  an  illusory 
share  ?  and  what  is  a  substantial  share  ?  Is  it  to 
be  judged  upon  by  a  mere  statement  of  the  sum 
given,  without  reference  to  the  amount  of  the  for- 
tune which  is  the  subject  of  the  power  ?  If  so, 
what  is  the  sum  that  must  be  given  to  exclude  the 
interference  of  the  Court  ?  What  is  the  limit  of 
amount  at  which  it  ceases  to  be  illusory,  and  begins 
to  be  substantial  ?    If  it  is  to  be  considered  with 
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ceferenoe  to  the  amount  of  the  fortune,  what  is 
the  proportion,  either  of  the  whole,  or  of  the  share, 
that  would  belong  to  each  upon  an  equal  division  ?" 
From  what  can  be  collected  out  of  the  various  cases 
upon  which  these  questions  have  from  time  to  time 
arisen  in  courts  of  equity,  it  appears  that  the  ap- 
pointment of  a  twenty-fifth  share  {Butcher  v. 
Butcher,  9  Ves.  382),  or  even  of  one  seventy-fifth 
share  of  the  whole  fond,  will  not  be  deemed  illu- 
sory. (Mocatta  v.  Lonsada,  12  Ves.  123  ;  Dyke 
V.  Sylvester,  12  Ves.  126.) 

At  law,  indeed,  the  appointment  of  any  share,  how- 
ever small,  as  a  shilling  for  instance,  would  have  been 
considered  as  a  good  execution  of  the  power  {Gibson 
V.  Kinven,  1  Vem.  67 ;  1  T.  R.  438,  n. ;  Morgan  v. 
Surman,  1  Taunt.  289)  ;  and  Sir  Wm.  Grant  said, 
in  Butcher  v.  Butcher,  before  alluded  to,  that  he 
could  not  understand  how  the  question  whether  a 
power  is  well  or  ill  executed  could  receive  different 
determinations  in  different  courts.  "If,''  he  said, 
*•'  it  is  not  executed  according  to  its  true  import, 
how  can  a  court  of  law  say  it  is  well  executed  ?  and 
if  it  is  executed  according  to  its  true  import,  how 
can  a  court  of  equity  say  it  is  ill  executed  ?*' 
(9  Ves.  394.)  And  now,  as  all  equitable  inter- 
ference in  the  case  of  illusory  appointments  is  taken 
away  by  the  stat.  1  Wm.  4,  c.  46,  it  seems  that 
the  same  rules  will  prevail  in  equity  as  at  law 
with  respect  to  future'  appointments.  By  that 
statute  it  is  enacted  that  no  appointment  which 
from  and  after  the  passing  of  that  Act  shall  be 
made  in  the  exercise  of  any  power  or  authority  to 
appoint  any  property,  real  or  personal,  amongst 
2  a 
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aerenl  objeeti»  shall  be  invalid  or  impeached  in 
equity,  on  the  ground  that  an  nnsabstantial,  illn- 
sory,  or  nominal  share  only  riiall  be  ther^y  ap> 
pointed  to,  or  left  nnappointed  to,  devoWe  npon 
any  one  or  more  of  the  objects  of  audi  power ;  but 
that  every  snch  appointment  shall  be  valid  and 
effeotoal  in  eqnity  as  well  as  at  law,  notwithstand- 
ing that  any  one  or  more  of  the  objects  shall  not 
thereunder,  or  in  defonlt  of  such  appointment,  take 
more  than  an  unsubstantial,  illusory,  or  nominal 
share  of  the  property  subjected  to  such  power. 
(Sec.  1.) 

The  second  section,  however,  provides  that  no- 
thing in  the  Act  shall  affect  any  provision  in 
any  deed  or  other  instrument  creating  any  such 
power,  which  shall  declare  the  amount  of  the  share. 
And  the  third  section  provides  that  the  Act  shall 
not  give  any  other  force  to  any  appointment  than 
such  appointment  would  have  had,  if  a  substantial 
share  of  the  property  affected  by  the  power  had 
been  thereby  appointed  to,  or  left  unappointed  to, 
devolve  upon  any  object  (^such  power. 

^€et  of  thi  ntw  Will  Act  upon  general  devuea 
qf  real  property, -^Befon  dismissing  this  part  of 
my  subject,  it  may  be  proper  to  offer  a  few  remarks 
upon  the  alterations  effected  by  the  new  Will  Act 
(stat.  1  Viet.  c.  26,  s.  3),  upon  general  devises  <^ 
real  property.  Before  that  Act  came  into  operation 
(1st  Jan.  1838),  the  testator  must  haye  been  seised 
of  the  devised  lands  at  the  time  of  making  his  will, 
and  at  his  death,  otherwise  the  lands  could  not  have 
passed.  If,  therefore,  he  had  been  disseised  before 
the  execution  of  his  will,  that  property  could  not 
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have  passed,  for  want  of  uemn  in  the  testator  at  ths 
time  of  making  it  (Bro.  Abr.  tit.  Dev.  15 ;  tit. 
Abr.  DeT.  15;  Goodright  ▼.  Forrettw,  8  East,  552 ; 
Doe  dem.  Souter  v.  Hale^  2  Dow.  &  Ry.  38.)  Bat 
if  he  had  been  in  possession  at  the  time  of  making  his 
will,  and  was  afterwards  disseised,  yet  if  he  re-entered 
and  died  seised  thereof,  then  he  would  have  been 
remitted  of  his  old  tide,  and  his  testamentary  power 
would  have  been  restored.  (Bunter  v.  Cbie,  Salk. 
237;  Attorney- General  v.  Vigor,  8  Ves.  282.) 
Neither  could  any  one  have  devised  a  mere  right, 
as  a  reversion  discontinued,  or  a  right  of  entry  for 
a  breach  of  a  condition.  (Baker  ▼.  Hacking ,  Cro. 
Car.  387  ;  Goodrighi  v.  Forre»t$rf  euprh,  and 
1  Taunt.  578.)  Nor  could  a  will,  however  compre- 
hensible in  its  terms,  have  passed  subsequently 
acquired  property  (Bunter  v.  Coke,  Salk.  237)  ;  a 
rule  which  applied  as  well  to  copyhold  as  to  free- 
hold estates.  (Harm  v.(?tf^/er,  cited  IT.R.  438,  n.; 
Spring  dem.  TUcker  v.  BUes,  I  T.  R.  435,  n.)  But 
now  «8  to  wills  within  the  operation  of  the  Act  under 
discussion,  the  will  speaks  from  the  time  of  the  tes- 
tator's death,  without  any  reference  to  the  time  at 
which  it  was  made,  and  will  comprehend  all  the 
real  and  persiMial  estate  the  testator  is  entitied  to, 
either  at  law  or  in  equity,  at  the  time  of  his  death, 
and  which,  if  not  devised  or  bequeathed,  or  disposed 
of,  would  devolve  upon  his  heir-at-law,  indoding  all 
rights  of  entry  for  condition  broken,  and  other  rights 
of  entry,  and  also  to  such  and  the  same  estates,  in- 
terests, and  rights  respectively,  and  other  real  and 
personal  estate  as  the  testator  may  be  entitled  to  at 
the  time  of  his  death,  notwithstanding  he  may 
2a2 


356     DUTIES  OF  purchaser's  solicitor 

become  entitled  to  the  same  subsequently  to  the 
execution  of  his  will.     (Sec.  3.) 

Operation  of  the  Act  upon  lapsed  or  failing  de» 
vises. — Under  this  Act  also,  unless  a  contrary  in- 
tention appears  upon  the  face  of  the  will,  a  demise 
which  fails  of  effect  by  reason  of  the  death  of  the 
devisee  in  the  testator's  lifetime,  or  by  reason  of 
such  devise  being  contrary  to  law,  or  otherwise  in- 
capable of  taking  effect,  will  now  fall  into  the  re- 
sidue, if  any,  contained  in  the  will  (sec.  24,  25),  in- 
stead of  descending  on  the  testator's  heir-at-law,  as 
it  would  previously  have  done,  on  account  of  the 
will  speaking  only  from  the  time  of  the  testator's 
death.  {Bunter  v.  CookSf  Rep.  temp.  Holt,  246  ; 
Salk.  237 ;  Wright  t.  Hall,  Fort.  182 ;  S.C.  by  the 
name  of  Wright  v.  Home,  8  Mod.  224  ;  Roe  t. 
Fludd,  Fort.  184  ;  Howe  v.  Dartmouth  {Earl  of), 
7  Ves.  150 ;  Broome  v.  Monck,  10  ib.  605  ;  Hill  v. 
Cock,  1  Ves.  &  Bea.  175.) 

Effect  of  subsequent  conveyances  on  a  pre-existing 
will, — As  the  law  stood  formerly,  and  so  it  still  re- 
mains  with  respect  to  the  vnlls  of  testators  who 
died  previously  to  the  year  1838,  if  a  man  con- 
veyed away  his  lands  to  another,  it  was  a  revocation 
of  a  will  made  previously ;  nor  would  it  have  been 
revived  even  if  the  property  had  been  afterwards  re- 
conveyed  to  him ;  in  which  respect  it  differed  from 
a  disseisin,  where,  as  I  have  already  noticed,  if  the 
disseisor  re-entered,  he  was  again  remitted  to  his 
former  estate ;  but  in  the  case  of  subsequent  con- 
veyances, the  rule  was  so  strictly  adhered  to,  that 
even  an  alienation  to  a  trustee,  without  any  inten- 
tion whatever  of  parting  with  the  fee,  and  notwith- 
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standing  the  deyisor  took  back  his  old  use,  would 
have  effected  a  total  revocation  of  a  prior  will. 
This  construction  arose  firom  the  legal  consequence, 
that  the  subject-matter  upon  which  the  will  was  to 
operate  being  withdrawn,  the  devise  necessarily  be- 
came inoperative ;  and  the  subsequent  re-acqubition 
of  the  property  by  re-conveyance,  or  even  through 
the  instantaneous  operation  of  the  Statute  of  Uses 
being  considered  in  the  light  of  a  new  purchase, 
was,  as  the  law  then  stood,  incapable  of  being  com- 
prehended in  a  wiU  made  previously.  (Hussey's  case, 
Moore,  789 ;  Lord  Lincoln's  case,  1  Eq.  Ca.  Abr. 
411,pl.ll;  Show.Parl.  Gas.  154;  Pollen Y.Huband, 
I  Eq.  Ca.  Abr.  412 ;  S.C.  in  D.P.  by  the  name  of 
Huband  v.  Huband,  7  Bro.  P.O.  433 ;  Panon  v> 
Freeman,  3  Ves.  308 ;  Sparrow  v.  Hardcastle, 
3  Atk.  798 ;  Goodtitle  v.  Otway,  2  H.  Black.  516; 
1  Bos.  &  Pull.  576 ;  7  T.R.  399  ;  S.C.  in  equity, 
by  the  name  of  Cave  v.  Hol/ord,  2  Yes.  597,  n. ; 
3  ib.  650 ;  Bridges  v.  Chandos (Duchessof),  2  Ves. . 
429 ;  Dilnot  v.  IHlnot,  2  Bos.  &  Pull.  N.R.  201 ; 
Vawser  v.  JeJ^ery^  16  Ves.  519  ;  2  Swanst.  286.) 
And  the  rule  is  the  same  with  regard  to  equitable 
as  to  legal  estates,  where  a  testator  does  any  act  to 
alter  the  nature  of  the  trusts.  (Lord  Lincoln's 
case,  1  Eq.  Ca.  Abr.  4 11 ,  pi.  1 1 .)  It  extends  also  to 
estates  which  lie  in  grant,  as  well  as  to  those  which 
lie  in  livery.  (Sparrow  v.  Hardcastle,  3  Atk.  799.) 
Nor  would  the  circumstance  that  the  conveyance  was 
necessary  to  confer  a  testamentary  power  of  dispo- 
sition over  the  property,  as  where  a  tenant  in  tail 
made  a  conveyance  to  the  tenant  to  the  precipe^  for 
the  purpose  of  suffering  a  recovery,  have  varied  the 
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•triotneas  of  this  rale.  (See  Matwood^.  Twner,  3  P. 
Wms.  163.)  And  eren  if  a  man  seised  in  fee,  and 
thinking  that  he  had  only  an  estate  tail,  had  suffered  a 
lecoTery  for  the  express  purpose  of  oonfirming  his 
will,  it  would  have  had  the  effeet  of  reroking  it  alto- 
gether. (Sparrov  r.  HardeattU,  3  Atk.  799.)  But 
mortgages  in  fee,  although  an  absolute  rerocation  at 
law,  will  in  equity  only  amount  to  a  rerocation  to 
the  extent  of  the  charge  on  the  property ;  for  hi  the 
eye  of  a  court  of  equity  mortgages  are  considered 
rather  dA  securities  for  money  thsn  actual  convey- 
ances of  real  property,  the  beneficial  interest  of 
wliieh  goes  to  die  ezecntorst  for  whom  the  heir  of 
the  mortgagee  is  only  a  trustee,  supports  no  dower, 
and  has  no  one  property  of  a  real  estate.  {Hall  y. 
DencA,  1  Vem.  329  ;  Peach  t.  Phillips^  Dick.  538; 
Baxter  t.  Dyer,  b  Yes.  656.)  Conreyanoes  in 
trust  for  the  payment  of  debts  also,  although  a  re- 
vocation at  law,  have  only  been  considered  in  equity 
as  a  revocation  pro  Umto,  i.e.  to  the  extent  of  the 
amount  charged,  and  no  further.  {Vernon  v. 
/oMf,  Pre.  Cha.  32 ;  2  Vem.  241 ;  1  Eq.  Ca. 
Abr.  410 ;  2  Freem.  17.)  But  if  in  such  con- 
veyances there  appeared  any  intention  that  the 
surplus  was  to  have  been  treated  as  personal  estate, 
as  where  there  was  a  direction  to  pay  the  surplus  to 
executors,  this  would  have  amounted  to  a  construc- 
tive conversion  of  the  real  into  personal  prqierty, 
and  thus  haye  left  nothing  in  the  former  shape  upon 
which  the  will  could  have  operated.  (2  Ves.  436.) 
And  if  the  lands  themselves  had  been  devised  upon 
trust  for  the  payment  of  debts,  a  subsequent  con- 
veyance upon  the  same  trusts  would  have  revoked 
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the  will,  upon  the  ground  that  the  conveyvnee  was 
incontistent  with  the  deTiae.  (2  Cha,  Cas.  115.) 
Another  exception  to  the  abore  role  was  a  conrey- 
ance  by  a  tenant  in  comm(m,  or  a  coparcener,  for 
the  purpose  of  effecting  a  partition,  which,  if  the 
sole  object  of  such  oon?eyance,  would  not  have  re- 
voked a  prior  will,  eren  if  a  fine  were  levied  for  the 
purpose  of  perfecting  the  assurance.  {Temple  y. 
Webb,  Yin.  Abr.  tit.  Der.  R.  6,  pi.  6 ;  Freem.  442, 
pL  735 ;  iMiher  ▼.  Kidley,  Tin.  Abr.  tit.  Der.  R.  6, 
pi.  30 ;  3  P.  Wms.  169,  n.  B.)  But  where  any 
thing  was  contemplated  beyond  the  simple  act  of 
partition,  as  where  a  power  of  appointment  was 
reserred,  the  rule  above  laid  down  would  have  be- 
come applicable,  and  thus  the  subsequent  convey- 
ance would  have  revoked  the  prior  will.  (Tickner  v. 
THekneTy  dted  in  Panone  v.  Freeman,  3  Atk.  742 ; 
Brydgee  v.  Chandoe  (Duchen  qf),  249  ;  see  also 
7Ve8.  564;  8  Yes.  281.)  But  the  rule  as  to 
partition  only  extended  to  tenants  in  com- 
mon and  coparceners,  for  joint  tenants  are  under 
a  legal  incapacity  to  devise  the  estates  of  which 
they  are  so  seised;  the  will  of  a  joint  tenant 
is  therefore  merely  void  as  to  the  joint  pro- 
perty, so  that  even  if  the  jointure  had  been  se- 
vered, tlie  will  could  have  had  no  effect  without 
being  republished ;  when  in  ftict  it  would  have  be- 
come, to  all  intents  and  purposes,  a  perfectly  new 
will.  {Swiff  ▼•  liberie,  3  Burr.  1488 ;  Ambl. 
617.)  Copyhold  estates  do  not  fkll  within  the 
above  rule ;  consequently,  a  surrender  of  copyholds 
is  no  revocation  of  a  prior  will,  except  so  far  as 
may  bt  inocnisisteat  with  the  dispositions  contained 
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in  such  will,  to  which  extent  it  will  be  either  in  toto; 
or  pro  tanto,  a  revocation.  (Vawser  ▼.  J^ery, 
3  B.  &  Aid.  462 ;  2  Swanst.  268.)  A  lease  for  years, 
or  a  mortgage  for  a  term,  was  merely  a  revocation  pro 
ianio,  even  at  law,  and  would  only  have  defeated  the 
devise  to  the  extent  of  the  estate  or  interest  granted. 
{Hodffkimon  v.  Wood,  Cro.  Car.  23  ;  Montague  v. 
J^eriet,  1  Roll.  Abr.  616 ;  Lamb  y.  Parker,  2 
Vem.  495.)  Neither,  generally  speaking,  would  the 
acquisition  of  the  legal  estate,  where  the  testator  had 
a  previous  equitable  interest  in  the  property,  have 
been  considered  in  the  light  of  a  new  purchase  of  that 
nature  as  to  revoke  a  prior  will  (1  Roll.  Abr. 
616,  pi.  3;  Rawline  y.  Burgie,  2  Ves.  &  Bea. 
385) ;  as  where  a  person  having  contracted  to  pur- 
chase an  estate,  afterwards  made  his  will,  subse- 
quently to  which  the  legal  estate  was  conveyed  to 
him  {Watts  y.  Fulierton,  stoted  2  Ves.  602  ;  Gt6- 
bons  ▼.  Pott,  Doug.  710) ;  but  in  a  case  of  this 
kind,  as  the  case  of  partitions  just  before  alluded  to, 
the  legal  estate  must  have  been  conveyed  to  him  as  a 
simple  estate  in  fee ;  for  if  conveyed  to  dower  uses, 
the  assurance  would  have  been  considered  as  some- 
thing more  than  merely  clothing  the  equitable  with 
the  legal  estate,  and  thus  have  brought  the  case 
within  the  legal  operation  of  the  rule.  {Parsons  t., 
Freeman,  3  Atk.  741 ;  Rawlins  v.  Burgis,  2  Ves. 
&  Bea.  382 ;  Ward  t.  Moore,  4  Mad.  368.)  It  ap- 
pears  that  the  mere  change  of  trustees  of  the  legal 
estate  would  not  have  revoked  a  prior  disposition  of 
the  equitable  Interest,  even  although  the  owne^  of 
such  equitable  interest  should  haye  concurred  ii^ 
the  conveyance,   {Bar^  y,  Zouch,  1  Cha.  Rep.  23.) 
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Imperfect  convepanceSt  how  far  a  revocation. — 
It  appears  formerly  to  have  been  considered  that  a 
conveyance,  althoagh  ineffectaal  for  the  purpose 
for  which  it  was  made,  as  a  feoffment  without 
livery,  or  a  bargain  and  sale  without  enrolment, 
would  nevertheless  have  had  the  effect  of  revoking  a 
prior  will.  (1  Roll.  Abr.  615;  Went.  Exors.  22; 
GQb.  Dev.  95 ;  Shove  v.  Pincke,  5  T.  R.  124.) 
But  this  doctrine  has  been  very  properly  overruled 
by  more  recent  decisions  {Mathewe  v.  Venablee^ 
2  Bing.  136 ;  Eilbeck  v.  Wood,  1  Russ.  564)  ;  for 
the  principle  of  those  cases  in  which  an  effectual 
conveyance  revokes  a  prior  will,  by  taking  away  the 
subject-matter  upon  which  the  devise  was  to  ope- 
rate, has  no  'application  to  inoperative  assurances, 
which  leave  the  property  in  precisely  the  same  state 
it  was  before,  and  the  owner's  interest  therein  in 
no  way  affected  by  them. 

Deed  obtained  by  fraud  or  compulsion  no  revO" 
cation. — It  appears  that  where  a  deed  has  been  ob- 
tained by  fraud  or  compulsion,  it  will  not  be  allowed 
to  operate  as  a  revocation  of  a  will  made  previously ; 
or,  at  any  rate,  it  will  not  be  allowed  to  have  that 
operation  in  equity ;  and  in  Hawee  v.  Wyatt  (3Bro. 
C.  C.  156),  Lord  Thurlow  said  that  the  reason 
against  admitting  such  an  instrument  to  have  the 
effect  of  revocation  was  strong  in  that  court ;  since, 
when  application  is  made  to  the  proper  party, 
it  will  be  ordered  to  be  delivered  up ;  and  when  a 
deed  is  ordered  to  be  delivered  up,  it  is  implicitly 
declared  to  be  no  deed. 

Contract  to  eelly  how  far  a  revocation, — If  a  per- 
son, after  making  his  will,  had  entered  into  a  cohr 
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tract  fw  ths  ule  of  the  devised  property,  or  ii 
eovenant  to  settle  the  same,  and  the  contract  or 
corenant  was  sach  as  a  court  of  equity  would  de- 
cree the  specific  performance  of,  it  would  hare 
amomited  to  an  equitable  revocation  of  a  will  made 
previously.  {Momtngue  v.  JefferitM,  1  RoUAbr. 
615,  pi.  3 ;  Bidder  v.  Wager,  2  P.  Wms.  328 ; 
CoUtr  V.  Layer,  ib.  622 ;  Bowline  v.  Burgie, 
2  Yes.  &  Bea.  385.)  But  it  seems  it  would  have 
been  otherwise,  if  the  agreement  or  covenant  was 
such  that  the  Court  would  not  carry  into  execution. 
Whether  the  abandonment  of  an  agreement  which 
operated  as  an  equitable  revocation  could  have 
again  set  up  the  will,  though  the  question  has  been 
more  than  once  raised,  is  still  an  undecided  point 
{KnoUge  v.  Aleock,  7  Ves.  558  ;  Bennett  v.  Tan* 
kertriUe  {Earl  of),  19  Yes.  170) ;  but  the  better 
opinion  seems  to  be,  that  the  abandonment  of  the 
contract  in  the  testator's  lifetime  would  not  have  set 
up  the  will ;  and  if  it  remains  unresdnded  during  the 
testator's  lifetime,  it  is  quite  dear  tiuit  Its  subsequent 
abandonment  will  not  have  that  operation.  {Ben^ 
nett  V.  Tanierviile  {Earl  of),  wpra,) 

Coweeganee  by  deed  to  a  detisee,  bow  far  a  revO' 
ea/»ofi.— If  a  testator,  after  devising  property  to  any 
one,  were  afterwards  by  deed  to  grant  him  any 
lesser  interest  than  that  devised  to  him  by  the  will, 
if  such  interest  were  limited  to  take  effect  either 
presently  or  fbturely  in  the  lifetime  of  the  testator, 
it  would  have  been  no  revocation ;  but  if  sudi 
interest  had  not  been  to  take  effect  until  after  the 
testator's  death,  the  inconsistency  of  the  two  di^o- 
sitioDS  would  have  raised  an  implication  that  the 
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fint,  which  was  by  will,  was  mteaded  to  be  revoked. 
{Cook  ▼.  Bullock,  Cro.  Jac  49.)  It  has,  indeed, 
been  said,  that  the  act  of  executing  a  mortgage  to  a 
devisee  who  has  advanced  money  on  liie  devised 
property,  will  effect  a  revocation  of  the  previous  de* 
vise,  on  the  ground  of  the  inconsistency  of  the  two 
dispositions ;  and  that  in  this  respect  there  is  a  dis- 
tincticm  between  a  mortgage  made  to  a  stranger, 
which  is  universally  admitted  to  be  a  revocation 
pro  tmUo,  and  a  mortgage  made  to  the  devisee  him- 
self. (5  Barton's  Elements,  247 ;  Jarm.  Pow.  Dev. 
557  ;  but  see  Mr.  Jarman's  note,  8  ib.)  The  only  case 
which  it  seems  has  ever  been  cited  or  referred  to  in 
support  of  this  untenable  doctrine,  is  Harkneu  v. 
Bttyley  (Pre.  Cha.  515),  which,  if  it  ever  established 
tiie  distinction  above  alluded  to,  and  which  it  seems  it 
never  did,  has  been  completely  overruled  by  more 
recent  decisions.  {Ptaeh  v.  PhillipM,  Dick.  538 ; 
Boater  v.  Dyer,  5  Yes.  656.)  Lord  Loughbo- 
rough, in  fact,  in  Baxter  v.  Dyer  (etqtrh)  denied,  in 
express  terms,  that  any  such  distinction  had  ever  been 
made  in  the  case  of  HarJmeee  v.  Bayley,  in  which  he 
himself  had  been  engaged  as  counsel,  and  which  he 
said  had  been  misreported,  and  from  a  note  made 
by  him,  which  he  produced,  it  appeared  to  have 
been  decided  on  the  ground  of  inoonsisteocy  between 
the  will  and  the  subsequent  acts  of  the  party ;  by 
which  it  evidently  appeared  that  the  mortgagor  in- 
tended the  estate  to  descend  to  his  heir-at-law. 

Operation  qf  the  new  Act  upon  the  doctrine  above 
laid  down, — Thus  stands  the  law  with  respect  to 
the  revocation  of  wills  by  subsequent  conveyances 
of  testators  who  have  died  previously  to  the  Ist  of 
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January,  1838,  but  with  respect  to  the  wills  of  those 
who  have  or  shall  die  subsequently,  the  23rd  section 
of  the  Stat.  1  Vict.  c.  26,  enacts,  that  no  conveyance 
or  other  act  made  or  done  subsequently  to  the  exe« 
cution  of  a  will  relating  to  any  real  or  personal 
estate  therein  comprised,  except  an  act  by  which 
such  will  shall  be  revoked  as  therein  aforesaid,  shall 
prevent  the  operation  of  the  will  wipi  respect  to 
such  estate  or  interest  in  such  real  or  personal  estate 
as  the  testator  shall  have  power  to  dispose  of  by- 
will  at  the  time  of  his  death. 

Will  how  revoked  by  alteration  of  circunuttmees 
in  testator's  family, — Previously  to  the  late  Will 
Act,  a  will  would  have  been  revoked  by  the  testa- 
tor's subsequent  marriage  and  birth  of  a  child, 
which  would  have  been  considered  as  such  a  total 
change  in  his  circumstances  as  necessarily  to  have 
caused  the  revocation  of  a  will  made  previously  to 
the  occurrence  of  such  important  events.  (Shep. 
Touch. 4 10;  Swinb.565;  Browne.  Thompson,  IIS^. 
Ca.  Abr.413,pl.  11 ;  Overburyv.  Overbury,  2  Show. 
242  ;  Luffff  y.  Lugy,  2  Salk.  592  ;  S.  C.  1  Lord 
Raym.  441 ;  Cook  v.  Oailey,  1  P.  Wms.  304 ; 
Christopher  v.  Christopher ,  Dick.  445;  Willington 
V.  Willington,  2  Burr.  2165 ;  Doe  v.  Lancashire, 
6  T.  R.  49 ;  Sheath  v.  York,  1  Ves.  &  Bea.  390.) 
But  notwithstanding  that  marriage  and  the  sub- 
sequent birth  of  children  would  have  revoked  a 
man's  will,  yet  neither  of  those  circumstances,  taken 
singly,  would  have  had  that  effect ;  and,  therefore, 
a  will  made  subsequently  to  marriage  would  not 
have  been  revoked  by  the  subsequent  birth  of  a 
posthumous  child.    {Doe  y.  Barfordf  4  Man.  & 
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Selw.  11.)  And  if  a  testator  had  children  at  the 
time  of  making  his  wUl,  one  of  whom  was  his  heir 
apparent,  his  subsequent  marriage  and  birth  of 
children  would  not  haye  operated  as  a  revocation, 
as  that  would  have  had  the  effect  of  overturning  the 
will  in  favour  of  the  subsequently  bom  children, 
who,  if  the  heir  were  let  in,  as  he  must  have  been 
by  the  revocation,  could  have  received  no  benefit 
whatever  from  that  circumstance.  {Sheath  y,  York, 
1  Ves.  &  Bea.  390.)  Neither,  it  seems,  would  the 
rule  above  laid  down  have  applied  where  the  wife 
and  children  were  provided  for  by  the  will ;  for  in 
such  case  the  presumption  of  revocation  would  have 
been  rebutted,  as  it  would  then  have  been  impos- 
sible to  say  that  the  testator  did  not,  when  he  made 
his  will,  contemplate  such  an  alteration  in  his  cir- 
cumstances. (Kenebal  v.  Scrafion,  2  East,  530.) 
It  has  never,  however,  been  positiyely  decided, 
whether,  if  a  testator  had  more  children  bom  after 
the  date  of  his  will,  and,  becoming  a  widower, 
married  again  and  had  no  children  by  his  second 
wife,  his  will  would  have  been  revoked ;  but  the 
better  opinion  seems  to  have  been  that  it  would 
have  been.  {Gibbons  v.  Caunt,  4  Ves.  489.)  Mar- 
riage alone  would  have  revoked  a  woman's  will,  nor 
would  it  have  been  revived  even  if  she  had  survived 
her  husband.  (Shep.  Touch.  410;  Swin.  145; 
Forse  v.  Hembling^  4  Rep.  61  ;  Lewis**  case,  4 
Burn.  E.  L.  51 ;  Doe  v.  Staple,  2  T.  R.  695.) 
For  if  the  change  of  family  circumstances  is  such 
as  to  cause  a  revocation,  a  will  affected  thereby  will 
not  be  revived  by  their  removal ;  and  for  the  same 
cause  a  will  revoked  by  marriage  and  the  subse- 
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qnent  birth  of  a  child,  would  not  have  been  revifod^ 
notwidutandiDg  the  child  or  its  modier,  or  both  oi 
thorn,  had  died  in  the  teatator'a  lifedme.  {8uiii9&m 
T.  8tUlw€m,  cited  1  PhUl. 343 ;  BmerwnY.  BoviUe, 
1  PhilL  342.)  The  new  Will  Act  (1  Vict.  e.  26), 
howerer,  provides  that  no  will  shaU,  for  the  fature, 
be  revoked  by  any  presumption  on  the  ground  of 
an  alteration  in  drennuitances.  (Sec.  19.)  Bat  it 
previously  enacts  that  marriage  alone  shall  be  anffi- 
dent  to  revoke  a  will  (sec.  18) ;  so  that  now  a 
will,  whether  made  by  man  or  woman,  will  be 
equally  revoked  by  their  afterwards  enterini^ 
into  matrimony.  Whenever,  therefore,  a  will 
occurs  in  a  title,  it  will  be  the  duty  of  the 
purchaser's  solicitor,  in  case  the  testator  died 
previously  to  1838,  to  inquire  into  the  state  of  his 
family,  in  order  to  discover  whether,  after  he  had 
made  his  will,^he  married  and  had  children.  If  he 
died  subsequently  to  1838,  a  similar  inquiry  should 
be  made,  in  order  to  ascertain  whether  or  not  a 
marriage  took  place  subsequently  to  the  publication 
of  his  will.  Nothing  is  said  in  the  Act  (1  TuA. 
c.  26)  about  the  subsequent  birth  of  children ;  con- 
sequently, if  a  testator  was  married,  but  childless, 
at  the  time  of  making  his  wiU,  the  circumstance  of 
having  children  afterwards  would  not  in  any  way 
affect  the  will,  so  that,  as  to  wills  made  after  1838, 
it  will  be  quite  sufficient  to  restrict  the  inquiry  to 
the  subject  of  marriage  only.  The  inquiry,  how- 
ever, will  be  as  necessary  in  the  case  of  bequests  of 
leasehold  property  as  in  a  devise  of  freeholds,  aa 
the  doctriDC  above  laid  down  will  apply  to  both 
descriptions  of  property.     (Emerton  v.  BovUle, 
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1  Phm.  E.  R.  339 ;  HoUoumy  t.  a^-ke,  ib.  342 ; 
SuUwan  t.  SulUvoMf  cited  ib.  343  ;  Talboi  ▼. 
Talbot,  1  Hagg.  707 ;  Oibbent  ▼.  Crou,  2  Add. 
455.) 

Merger."— lu  intestigatiiig  a  tide,  the  subject  of 
merger  aometimes  becomes  of  very  important  con- 
aideradon.  This  doctrine  la  foonded  upon  the  prin- 
ciple that  whenerer  a  greater  and  less  estate  coin- 
cide in  the  same  person  withont  any  intermediate 
estate,  the  lesser  is  immediately  annihilated,  or,  as 
it  is  termed  in  technical  language,  merged  in  the 
greater.    (Bro.  Surrender,  pi.  32 ;  4  Leon.  37 ; 

2  ^aek.  Com.  177.)  Conseqnently,  estates  for 
years,  when  derived  out  of  a  larger  term  for  years, 
may  merge  in  each  other ;  and  these,  whatever  may 
be  the  extent  of  their  duration,  will  merge  in  an 
estate  for  life,  and  an  estate  for  life  in  an  estate  of 
inheritance,  whether  in  fee  tail  or  fee-simple.  The 
<^ration  of  merger,  therefore,  is  to  absorb  or  swal- 
low up  the  lesser  estate,  not  to  enlarge  the  greater 
one,  which  continues  precisely  the  same  in  quality 
and  extent  as  it  was  before.  In  order,  however,  that  a 
merger  may  take  place,  the  larger  estate  must  be 
the  most  remote  one :  hence,  though  an  estate  for 
years  will  merge  in  a  more  remote  estate  for  life, 
yet  if  an  estate  for  life  be  limited  to  one,  with  re- 
mainder to  him  for  years ;  or  where  one  who  has 
an  estate  for  life  purchases  a  long  term  of  years  in 
the  same  property,  the  term  will  not  become 
merged  in  the  freehold  because  the  estate  for  lifo, 
notwithstanding  it  is  the  larger  estate  in  contem- 
plation of  law,  is  the  preceding  estate.  An  inter- 
mediate estate  in  a  third  party  will  also  prevent  a 
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merger ;  as  where  lands  are  limited  to  A  for  life,  or 
years ;  remainder  to  B  for  life,  remainder  to  A  in 
fee ;  in  which  case  B's  intervening  estate  will  pre- 
vent the  two  estates  from  coinciding  together,  and 
thus  no  merger  wiU  take  place.     {Duncombe  v. 
Duneombe,  3  Lev.  437  ;  Bate*8  case,  1  Salk.  254  ; 
Whitchurch  v.    Whitchurch,   2  P.   Wms.  236; 
Scott  ▼.  Fenhouletf  1  Bro.  C.C.  69.)    But  shoold 
the  intervening  estate   by  any  means  determine, 
then  the  barrier  of  division  between  the  two  estates 
being  removed,  they  will  necessarily  become  united, 
and  thus  the  lesser  will  become  extinguished  in 
the  greater  one.      (Holt  v.  Samback,  Cro.  Car. 
103 ;  3  Prest.  Com.  142,  143.)    An  estate  for  the 
life  of  another;  being  the  lesser  estate,  will  merge 
in  an  estate  for  one's  own  life ;  but  qualified  fees, 
and  conditional  fees,  being  considered  equal,  do  not 
merge  in  each  other,  unless  the  one  be  derived  out 
of  the  other.     (3  Prest.  Conv.  170.)    Nor  will  an 
estate  tail,  although  the  lesser  estate,  merge  in  an 
estate  in  fee-simple,  notwithstanding  they  are  both 
united  in  the  same  person  without  any  interme- 
diate estate  between  them  (Wescofs  case,  2  T.  R. 
60) ;   yet  an  estate  tail  after  possibility  of  issue 
extinct,  which  is  in  fact  no  more  than  a  mere  life 
estate,  may  become  merged  in  one  of  larger  extent. 
(Lewis  Bowie's  case,  11  Rep.  80.)    But  an  estate 
which  devolves  upon  a  party  by  act  or  operation  of 
law,  as  where  a  person  tenant  for  life,  or  years, 
intermarries  with  the  immediate  reversioner  in  fee, 
which  estate  he  then  acquires  in  right  of  his  wife, 
this  will  not  cause  a  merger  of  his  previous  estate ; 
because  this    acquisition  devolves    upon  him  by 
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operation  of  law.  Some  farther  remarks  will  be 
made  on  the  subject  of  merger  when  we  come  to 
treat  npon  estates  for  years,  and  the  assignment  of 
terms  to  attend  the  inheritance. 

Covenantt. — It  appears  to  be  no  objection  to  a 
title  that  the  usual  and  regular  covenants  for  title 
have  been  omitted  in  former  conyeyances  (3  Prest. 
Abs.  58) ;  but  where  any  such  covenants  are  in- 
serted, it  will  be  proper  to  see  that  they  are  ex- 
pressed in  apt  terms,  and  also  that  they  are  entered 
into  by  the  necessary  parties.  This  can  rarely,  if 
ever,  be  discovered  from  the  abstract  alone,  from 
the  usual  mode  in  which  covenants  for  title  are  ab- 
stracted, which  is  done  by  simply  mentioning  them 
as  covenants  from  the  vendor,  that  he  was  seised  in 
fee,  &c.  without  stating  with  whom  such  covenant 
was  entered  into,  which  may  sometimes  be  an  im- 
portant question,  where  it  is  desirable  that  the 
covenants  should  run  with  the  land,  which  they 
clearly  will  not  do  when  entered  into  by  parties  be- 
tween whom  there  is  no  privity  of  estate  {Webb  v. 
RuMdl,  3  T.  R.  393  ;  Stokes  v.  Russell,  ib.  678) ; 
as  where  such  covenants  are  entered  into  with  ees- 
tui  que  use,  instead  of  the  releasee  to  uses.  {Roach 
V.  Wadkam,  6  East,  286.)  But  if  made,  as  they 
ought  to  be,  with  the  grantee  or  releasee  to  uses, 
they  will  enure  incidentally  to  the  cestui  que  use, 
and  having  thus  once  become  annexed  to  the  land, 
they  will  continue  to  run  with  it  through  all  the 
subsequent  modifications  of  ownership  which  the 
land  may  undergo ;  and  in  this  point  of  view  it 
would  seem  to  be  quite  immaterial  whether  the  ce«- 
tui  que  use  (assuming  him  to  be  the  donee  of  a 
2  B 
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power  under  the  ordinary  limitations  in  favour  of  a 
purchaser)  alien  the  land  by  ezennsing  the  power, 
or  by  granting  his  estate ;  for  the  mere  shifting  ai 
the  use  (which  is  simply  the  effect  produced  by  the 
appointment)  cannot  have  the  effect  of  severing  the 
covenants  from  the  land  to  which  they  have  been 
once  annexed,  and  with  which  they  have  actually 
begun  to  run  in  the  hands  of  the  first  or  immediate 
Cff/tn*  queute.    (See  Jarm.  Byth.  512.) 

On  eovenanii  for  title, — Covenants  for  title  are 
either  general,  as  extending  to  the  acts  of  the  whole 
world,  or  qualified,  by  being  restrictive  to  the  acts 
of  the  covenantor,  and  those  under  whom  he  claims 
by  descent,  will,  or  voluntary  conveyance.  In  the 
case  of  a  mortgage,  the  practice  is  for  the  mortgagor 
to  enter  into  general  covenants;  but  a  vendor, 
where  the  title  is  good,  can  only  be  required  to 
enter  into  qualified  covenants;  still  where  there 
is  any  defect  in  a  title,  a  vendor  sometimes  con- 
sents to  enter  into  general  covenants  as  a  further 
protection  to  the  purchaser.  The  importance 
of  covenants  of  this  kind  must  however  de- 
pend in  a  great  measure  upon  the  means  of 
the  party  entering  into  them ;  and  a  learned 
writer  observes  (3  Prest.  Abs.  57),  purchasers  at- 
tach more  value  to  them  than  they  are  worth, 
which,  considering  the  property  of  parties,  and  the 
chance  of  eventual  insolvency,  rarely  produce  the 
benefit  which  is  expected  from  them.  He  also  fur- 
ther observes,  that  when  the  property  is  subdivided 
by  sales,  the  purchasers  lose  the  benefit  of  the 
former  covenants,  on  the  ground  that  the  remedy 
cannot  be  apportioned,  so  as  to  subject  the  coyc- 
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nantor  to  aereral  actioiiB;  conseqaenily,  where 
a  man  sells  two  farms  to  A,  and  covenants  with 
him,  his  heirs  and  assigns,  and  one  of  these  farms 
is  afterwards  sold  hy  A  to  B,  B  can  never  sne  on 
this  covenant,  smce  it  would  subject  the  covenantor 
to  several  actions.  (3  Prest.  Abs.  58.)  And  even 
when  a  covenant  is  general,  unless  it  be  against  the 
acts  of  a  particular  person  by  name,  it  will  only  ex- 
tend to  an  eviction  by  a  party  having  a  rightful 
title,  and  not  to  an  eviction  by  wrong.  {Davie  v. 
Saehetferett,  1  RoU.  Abr.  Condition  v.  pi.  7; 
Haj^eg  V.  Bickertte^e,  Vaugh.  118 ;  TUdale  v. 
Emm,  Hob.  34 ;  Dudley  v.  Foiiot,  3  T.  R.  584  ; 
Foster  v.  Piereon,  4  T.R.  617.)  But  where  a 
person  undertakes  to  covenant  against  the  acts  of  a 
particular  person  byname,  in  that  case  the  covenant 
will  extend  to  a  wrongful  as  well  as  a  rightful  evic- 
tion by  that  person.  (Foster  v.  Mapee,  Cro.  Eliz. 
212;  TUdale  Y,  Estex,  Hob.  34;  Southgate  v.  Chap- 
Un,  Com.  230  ;  Uoyd  v.  Tomkiee,  1  T.  R.  671 ; 
Hayee  v.  Biekeretcffe,  tup,;  Rashleiyh  v.  Wil^ 
Home,  2  Vent.  61 ;  Perry  y.  Edwards,  1  Str.  400 ; 
Nash  V.  Palmer,  5  Man.  &  Selw.  374  ;  Fowls  v. 
WeUh,  1  B.  &  C.  29.) 

Covenant  for  seisin  and  right  to  convey, — The 
covenants  that  the  vendor  is  lawfully  seised,  and 
also  that  he  has  good  right  to  convey,  are  consi- 
dered as  synonymous  covenants,  so  much  so  in 
fact,  that  the  former  is  now  more  frequently  omitted 
than  inserted  in  modem  conveyances.  The  latter 
covenant  indeed  extends  not  only  to  the  title  of 
covenantor,  but  also  to  his  right  of  disposition ;  and 
therefore  if  a  vendor  should  covenant  that  he  and 
2b2 
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another  person  had  good  right  to  oonTOj,  and  it 
ihonld  tarn  oat  that  the  latter  had  no  sueh  right, 
it  woald  he  a  hieach  of  the  covenant.  {Nask  t. 
AMhitm,  T.  Jones,  195.)  Where  these  ooTenaata 
are  qoalified  hj  heing  restricted  to  the  acts  of  the 
covenantor,  they  will  restrain  the  general  operation 
of  a  preceding  implied  coTcnant  or  warranty ;  as 
where  the  word  **  grant''  is  used  to  pass  a  chattel  in- 
terest, for  it  will  not  have  that  effect  when  inserted 
in  a  conTCyance  of  freeholds  (Co.  Litt.  384,  a,  n.  (1); 
Hayet  ▼.  Bieker$tt^€,  Yaogh.  118,  126 ;  Clarke  ▼. 
Sampton,  1  Yes.  sen.  101) ;  bat  it  seems  that  where 
the  word  **give'*  is  osed  in  a  grant  of  freehold 
property,  it  will  create  an  implied  warranty ;  and 
saeh,  indeed,  as  cannot  be  controlled  by  an  express 
coTcnant.  (Co.  Lttt.  «,  n.  (1)  384  ;  see  also  Noke^9 
case,  4  Rep.  80,  b.)  The  word  ''gwe"  is,  how- 
ever, omitted  in  modem  conveyances,  so  that  any 
qaestions  on  that  point  are  not  likely  to  arise  for 
the  future,  and  as  to  deeds  executed  after  the 
1st  October,  1845,  no  implied  covenant  can  arise 
from  either  the  words  "give**  or  *\grani,*'  except 
so  far  as  either  of  those  words  may  by  force  of  any 
Act  of  Parliament  imply  a  covenant.  (Stat.  8  &  9 
Yict.  c.  106,  s.  4.) 

Covenant  for  qmei  enjoyment. — ^This  covenant, 
though  restrained  by  express  words  to  the  acts  of 
the  covenantor,  and  any  persons  claiming  under  him, 
or  by  his  act,  deeds,  default,  privity,  or  procurement, 
will  extend  to  the  acts  of  a  person  in  whose  name 
A  purchased  jointly  with  himself.  (Butler  v. 
Swinnertont  Palm.  339  ;  Cro.  Jac.  657.)  It  also 
extends  to  an  arrear  of  quit*rent  due  at  the  time  of 
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ooiiTeyance,  aldiongh  it  was  not  stated  to  have  ac- 
crued while  the  coTenantor  was  tenant  of  the  pre- 
mises ;  and  Lord  EUenboroagh  observed  (3  East, 
495),  that  if  it  were  in  ajrrear  in  his  lifetime,  it  was  a 
oonseqnenoe  of  law  that  it  was  by  his  drfauU ;  that 
is,  by  his  defaalt  in  respect  of  the  party  with  whom 
he  covenants  to  leave  the  estate  nnincumbered. 
He  will,  therefore,  be  considered  as  having  left  it 
onerated  with  an  incumbrance  he  ought  to  have 
discharged.  {Howes  v.  Brughjield,  3  East,  491.) 
It  also  extends  to  a  claim  of  dower  set  up  by  the 
covenantor's  widow,  but  not  to  a  claim  of  this  kind 
made  by  his  mother,  because  the  widow  claims  under 
him,  which  his  mother  does  not.  (Godb.  333 ; 
Palm.  340.)  Questions  have  frequently  arisen  as  to 
whether,  when  the  covenant  for  quiet  enjoyment  is 
expressed  in  general  terms,  it  can  be  controlled  by 
the  language  of  the  antecedent  covenant  for  title 
which  provides  against  the  acts  of  the  covenantor 
only.  It  seems,  however,  that  this  construction 
will  not  be  allowed.  The  covenant  for  title  and 
right  to  convey  are  connected  covenants,  generally 
of  the  same  import  and  effect,  and  directed  to  one 
and  the  same  object ;  and  the  qualifying  language 
of  the  one  may,  therefore,  properly  enough  be  con- 
sidered as  virtually  transferred  to  and  included  in 
the  other  of  them.  But  the  covenant  for  quiet 
enjoyment  is  of  a  materially  different  import,  and 
directed  to  a  distinct  object.  The  covenant  for 
title  is  an  assurance  to  the  purchaser  that  the 
grantor  has  the  very  estate  in  quantity  and  quality 
which  he  purports  to  convey.  The  covenant  for 
quiet  enjoyment  is  an  assurance  against  the  oonsei' 
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qaeaces  of  a  defective  title,  and  of  any  distnrbanoeB 
thereapon.  For  the  purpose  of  this  covenant, 
and  of  the  indemnity  it  affords,  it  is  immaterial 
in  what  respects,  and  by  what  means,  or  by 
whose  acta  the  eviction  of  the  grantee  or  his 
heirs  takes  place ;  if  he  be  lawfully  evicted,  the 
grantor,  by  such  his  covenant,  stipulates  to 
indemnify  him  at  all  events.  And  it  is  perfectly 
consistent  with  reason  and  good  sense,  that  a 
cautious  grantor  should  stipulate  in  a  more  re- 
strained and  limited  manner,  for  the  particular 
description  of  title  which  he  purports  to  con- 
vey, than  for  quiet  enjoyment.  Nor  does  there 
appear  to  be  any  case  in  which  it  has  been  held 
that  the  covenant  for  quiet  enjoyment  is  all  one 
with  the  covenant  of  title,  or  parcel  of  that  cove- 
nant, or  in  necessary  construction  to  be  governed 
by  it.  {Howell  v.  Richards,  11  East,  633.)  The 
two  covenants  are,  in  fieust,  perfectly  distinct  and 
s^arate ;  the  one  goes  to  the  title,  the  other  to 
the  possession.  (Norman  v.  Fosterj  1  Mod.  101.) 
Upon  this  principle,  therefore,  when  the  covenants 
for  title  are  general,  their  extensive  import  cannot 
be  brought  within  more  restricted  limits  by  a  subse- 
quent covenant  for  quiet  enjoyment,  which  is  con- 
fined merely  to  the  acts  of  the  covenantor,  and 
parties  rightfully  claiming  under  him.  {Hesse  v. 
Stevenson,  3  Bos.  &  Pull.  565  ;  Smith  y,  Compton, 
3  B.  £(  Ad.  189 ;  overruling  Milner  v.  Horton, 
M*Clel.  647.)  A  suit  in  equity,  it  must  be  ob- 
served, is  within  a  covenant  against  disturbances 
generally.  {Calihorp  v.  Hay  ton,  2  Mod.  54 ;  Hunt 
v.  Danvers,  7  Raym,  370.) 
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Covenant  for  freedom  from  incumbrances.^^The 
general  words  of  this  coTenant  will  include  e?ery 
kind  of  incumbrance  with  which  the  property  can 
possibly  become  burdened,  without  any  one  of  them 
being  specifically  mentioned.  But  where  an  estate 
is  subject  to  a  known  incumbrance,  then  a  pur- 
chaser, if  he  intends  to  rely  upon  the  vendor's  cove- 
nant as  a  protection  against  it,  should  take  care 
to  see  that  such  incumbrance  is  specifically  set  out 
amongst  the  incumbrances  the  vendor  is  to  cove- 
nant to  indemnify  him  from ;  otherwise  it  may  be 
presumed  that  he  took  the  estate  subject  to  the  in- 
cumbrance.   (I  Prest.  Abs.  283.) 

The  covenant  for  further  auuranee, — ^This  cove- 
nant runs  with  the  land,  and  the  right  of  action  for 
a  breach  of  it,  even  in  the  ancestor's  lifetime,  will, 
unless  damage  was  done  to  the  ancestor,  descend  to 
the  heir  and  not  to  the  executor  {Kingdom  v.  Nottle^ 
1  Mau.  &  Selw.  355),  and  any  act  of  a  vendor  by 
which  he  disables  himself  from  entering  into  further 
assurances  will  amount  to  a  breach  of  his  covenant, 
although  he  shoald  afterwards  be  restored  to  his 
former  capacity.  (5  Rep.  20.)  Under  this  covenant 
a  vendor  is  bound  to  a  specific  performance  of  all 
requisite  acts,  and  executing  all  necessary  assurances 
for  perfiBcting  the  purchaser's  title ;  but  these, 
whether  so  stated  or  not  in  the  covenant,  must,  as 
between  vendor  and  purchaser,  be  at  the  expense  of 
the  parties  requiring  the  same  (1  Bals.  90) ;  neither 
can  a  vendor  under  this  covenant  be  bound  to  enter 
into  any  warranty  {Laeeels  v.  Catterton,  1  Mod« 
67,  n.),  or,  it  seems,  even  covenants  for  title,  or  for 
further  assurance.    (See  1  Bart.  Pre.  155,  n.  173.) 
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It  Memi  to  hftve  been  formerlj  considered  tiiat 
where  the  ooreDant  wai  to  eater  into  each  afleii<-> 
ranees  as  the  oonnsd  of  the  purchaser  shonld  ad- 
vise, it  wonld  be  no  breach  if  the  vendor  refosed  to 
execute  each  further  asauranoe,  unless  prepared 
under  the  advice  or  assistance  of  such  counaeL 
(BetmeWt  case,  Cro.  Eliz.  9  ;  More  y.  Rogwellf  ib. 
297.)  But  this  doctrine  has  been  since  overruled, 
so  that  whether  the  assurance  be  prepared  by  counsel 
or  not,  provided  it  be  not  objectionable  in  other 
respects,  the  vendor  is  bound  to  execute  it.  {Clifton 
V.  Gibbout  Cro.  Eliz.  264.)  But  it  has  been  held 
that  when  a  person  has  once  executed  such  further 
assurance,  he  will  be  discharged  from  his  covenant, 
although  such  assurance  shonld  eventually  turn  out 
to  be  insufficient  for  the  purpose  intended.  And 
notwithstanding  authorities  have  been  sometimes 
adduced  to  prove  a  contrary  position,  yet  they 
will,  upon  examination,  it  ii  apprehended,  be  found 
to  relate  to  primary  conveyances  only.  (1  Bart.  Prec. 
155,  n.  73 ;  Wat.  Conv.  by  Merrifield,  558»  559.) 

4.  Ejpeeution  and  Attestation  of  Doeumewta, 
In  investigating  a  title,  in  addition  to  seeing  that 
the  various  instruments  contain  sufficient  terms  to 
comprehend  and  convey  the  property,  it  will  bo 
requisite  also  to  ascertain  that  they  have  been  exe« 
cuted  by  all  the  necessary  parties.  The  mere  circum« 
stance  of  the  parties  being  named  in  the  instrument 
will  amount  to  nothing  in  a  court  of  law,  unless 
they  have  aUo  executed  it,  whatever  relief  equity 
might  possibly  afford  under  such  drcumstancet 
(1  Prest.  Abs.  275) ;  because,  although  a  deed  may  b9 


* 
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i\  ezprsned  to  be  made  between  Beveral  parties,  yet, 

If  in  fact,  it  will  only  be  the  deed  of  those  who  acta- 

I I  ally  ezecate  it,  and  will  have  no  legal  operation 
li;  whatever  against  those  who  have  omitted  to  do 
f  so.  {lb.) 

^  A9  to  deeda, — ^The  usual  mode  of  execnting  a  deed 

ii  is  for  the  party  to  sign  his  name  close  to  the  seal,  and 

1^  then,  making  an  impression  on  the  seal,  to  declare  that 

^  he  delivers  the  instrament  as  his  act  and  deed  in  the 

^  presence  of  the  witnesses ;  the  latter  of  whom  after- 

wards snbscribe  their  names  to  a  form  of  attestation 
g  indorsed  on  the  deed,  that  the  same  is  signed,  sealed , 

^  and  ddivered  by  the  conveying  parties    in  their 

^  presence.    Bat  notwithstanding  signing  is  the  osaal 

^  practice,  it  is  not  essential  to  the  execation  of  a 

^  deed,  although  sealing  is ;  becaose  no  writing  with* 

^  oat  a  seal  can  be  a  deed  (3  Ins.  169  ;  3  Prest.  Abs. 

61 ;   Perk.  s.  129 ;   Shep.  Touch.  56;;  but  even 
j  the  Statute  of  Frauds  does  not  render  signing  ne* 

^  oessary  to  the  validity  of  an  ordinary  deed  ;  that 

statute  applying  only  to  mere  agreements  unattended 
with  the  solemnities  of  a  deed.  (3  Prest.  Abs.  61.) 
Still,  tor  all  this,  whenever  the  terms  of  a  power 
prescribe  signing,  those  terms  must  be  complied 
with,  otherwise  nothing  will  be  conveyed  thereby. 

Sealing. — It  is  immaterial  what  kind  of  seal  is 
employed ;  hence  it  is  said,  that  if  the  party  seal  the 
deed  with  any  seal  besides  his  own,  or  with  a  stick, 
or  any  such  like  thing  that  doth  make  a  print,  it  is 
good ;  and  although  it  be  a  corporation  that  doth 
make  the  deed,  yet  they  may  seal  with  any  other 
seal  than  their  common  seal,  and  the  deed  never  the 
worse.    (Perk.  s.  130  ;  Shep.  Touch.  57.)    And  if 
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there  be  twenty  to  aeal  one  deed,  it  will  besaffident 
if  tfaej  make  diitinct  and  several  prints.  Bat  it 
aeems,  notwithstanding  the  contrary  was  once  held 
{Ball  ▼.  DumtenriUe,  4  T.  R.  313),  that  a  deed 
executed  by  one  of  two  partners  in  the  name 
of  the  partnership  firm,  will  be  considered  merely 
as  the  deed  of  the  execnting  party,  and  will  not 
affect  the  interests  of  the  other  partners;  for 
even  a  general  partnership  agreement,  although 
under  seal,  does  not  authorize  the  partners  to  exe- 
cute deeds  for  each  other,  unless  a  particular  power 
is  given  for  that  purpose.  (Harruon  ▼.  8yke  and 
Ruthforth,  7  T.  R.  207.)  It  is  not  necessary  that 
the  deed  should  be  sealed  with  wax ;  any  article  that 
will  admit  of  an  impression,  as  a  wafer  or  the  like, 
will  answer  the  same  purpose. 

Of  the  delivery. ^-The  author  of  the  Touchstone 
remarks  (p*.  57),  "that  delivery  is  either  actual, 
f .  e,  by  doing  somefching  or  saying  nothing,  or  else 
verbal,  by  saying  something  and  doing  notiiing ;  or 
it  may  be  by  both.  And  either  of  these  may  make 
a  good  delivery  and  a  perfect  deed.  But  by  one  or 
both  of  these  means  it  must  be  made ;  for  otherwise, 
albeit  it  be  never  so  well  sealed  and  written,  yet  the 
deed  is  of  no  force.  *'  A  third  party  may,  however,  be 
deputed  to  seal  and  deliver  a  deed,  or  it  may  be  de- 
livered to  a  third  party  who  is  a  stranger  to  the  deed, 
on  behalf  of  the  grantee.  And  where  the  person  in 
whose  name  the  deed  is  to  be  delivered  by  a  third 
party  is  present  at  the  time  of  the  delivery,  a  mere 
verbal  authority  will  be  sufficient ;  but  if  the  deli- 
very is  to  take  place  in  his  absence,  a  power  of  at- 
torney will  become  necessary;  because  a  person 
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csmiot,  unless  authorized  by  deed,  ezecate  m  in- 
stmment  as  the  act  of  a  person  who  is  absent. 
(Shep.  Touch.  58 ;  1  Ins.  52,  a.)  And  when  a 
deed  is  so  eiecuted  by  attorney,  he  ooght  to  deliver 
it  in  the  name  and  as  the  act  and  deed  of  his  prin- 
dpal  (Cbmbe*e  ease,  9  Rep.  75 ;  Hawkint  r,  Kempf 
3  East,  410);  and  should  sign  the  deed  with  the 
name  of  his  principal,  either  akme,  or  with  the  ad- 
dition of,  by  C  D  (his  own  name),  his  attorney, 
(a  Prest.  Abs.  67.)  It  is  generally,  however,  eon* 
sidered  that  a  purchaser  is  not  bound  to  accept  a 
title  depending  on  a  couTeyanoe  by  attorney* 
(Mitehei  y.  Neale,  2  Yes.  sen.  679.)  But  Mr. 
Preston  obserres  that  it  may  be  questioned  whether 
this  objection  will  hold  when  the  instrument  con- 
taining the  authority  is  deliyered  to  the  purchaser, 
and  the  paity  having  been  alive  at  the  time  of  the 
execution  by  his  attorney  is  indisputable.  '<  The  de- 
cision,'' he  adds,  **  goes  do  farther  than  to  give  ta 
a  purchaser,  if  he  think  fit,  a  right  to  have  the  deed 
executed  by  the  party  in  person."  (5  Prest.  Abs. 
66.) 

The  act  of  sealing  must  precede  the  delivery  of 
the  deed,  otherwise  nothing  wiU  pass  by  it ;  but  it 
will  be  immaterial,  if  properly  sealed  and  delivered, 
whether  those  acts  be  done  before  or  after  the  day 
on  which  the  instrument  bears  date.  '*  For,"  saya 
Sir  E.  Coke  (4  Co.  46),  *'a  deed  takes  effect  by 
the  delivery,  and  it  is  not  material  whether  the  de- 
livery be  before  or  after  the  date.  If  it  is  delivered 
before  the  date,  and  one  of  the  parties  dies  before 
the  date,  yet  the  deed  is  good  ;  for  though  the  party 
is  estopped  to  plead  the  deed  to  be  delivered  before 
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the  date,  yet  the  jury  may  say  the  troth."  A  de- 
liTery  may,  however,  be  either  abtolute  or  oondi» 
donal,  that  it,  to  the  party  or  grantee  himself;  or 
to  a  third  person  to  hold  till  some  conditions  be 
perfbrmed  on  the  part  of  the  grantee ;  in  which  last 
case  it  is  not  delivered  as  a  deed,  but  as  an  escrow ; 
that  is,  as  a  sorowl  in  writing,  which  is  not  to  take 
effect  as  a  deed  till  the  conditions  be  performed ; 
and  then  it  becomes  a  deed  to  all  intents  and  pur- 
poses (Co.  litt.  36 ;  2  Blac.  Com.  307 ;  Shep. 
Toneh.  58,  59),  as  if  it  had  been  delivered  imme- 
diately to  the  party  to  whom  it  is  made.  (Co.  3, 
35 ;  see  also  Jenninff9  v.  Bragge^  cited  3  Rep.  35  ; 
PertHum'f  case,  5  Rep.  84.) 

Am  to  ike  attmtatiom.-^Otie  witness  is  sufficient 
to  the  eiecntion  of  a  deed ;  nor  is  it  aotnally  essen- 
tial  to  its  validity  that  snch  witness  should  8ub« 
scribe  his  name  to  it,  unless  it  be  so  directed  by 
the  terms  of  a  power  (3  Prest.  Abs.  71) ;  the  object 
of  having  witnesses  being  rather  for  the  purpose  of 
preserving  the  evidence  than  for  constituting  the 
essence  of  the  deed.  In  ancient  times,  indeed,  the 
practice  was  to  register  in  the  deed  the  names  of 
the  persons  who  attended  as  witnesses,  which  was 
formerly  done  without  the  witnesses  themselvea 
signing  their  names  (that,  as  Blackstone  remarks 
(vol.  2,  p.  307),  not  being  always  in  their  power), 
but  they  only  heard  the  deed  read ;  and  then  the 
clerk  or  scribe  added  their  names  in  a  sort  of  memo- 
randum. This  practioe  has  been  long  since  disused, 
and  it  seems  that  from  as  far  back  as  the  reign  of 
King  Henry  the  Eighth,  down  to  the  present  time, 
the  witnesses  have  subscribed  their  names,  either  at 
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the  bottom  or  at  the  back  of  the  deed.  (2  Ins.  78  ; 
2  Blae.  Com*  308.)  But  notwitfaatanding  a  deed 
may  not  be  actually  inTaUd  though  there  ia  no  at« 
testation  indorsed  upon  it,  yet  no  purchaser  coold*  it 
seems,  be  compelled  to  take  a  title  thas  circam- 
stanoed ;  or,  at  any  rate,  until  the  execution  is  proved 
by  some  person  who  was  present  at  the  time  and 
witnessed  the  sealing  and  delivery.  Questions  of 
this  kind  are  not  likely,  however,  to  arise  very 
frequently  at  the  present  day,  as  every  person  now 
seems  to  be  aware  that  one  attesting  witness  is  at 
least  necessary  to  the  validity  of  every  deed,  and 
that  he  should  sign  his  jiame  to  it  as  such ;  so  that 
it  must  be  of  very  rare  occurrence  to  find  a  deed  of 
any  kind  on  which  the  name  ef  the  attesting  wit- 
nesses are  not  duly  indorsed.  And  in  the  case  of 
ancient  deeds,  where  the  possession  has  gone  ac- 
cordingly, such  possession  is  generally  treated  aa 
satisfactory  evidence  of  the  doe  execution  of  the 
deed ;  and  then  the  want  of  such  attestation  does 
not  raise  any  objection  to  the  evidence  of  title. 
(1  Piest.  Abs.  276.) 

As  to  j>oterer«.— Where  difficult  questions  most 
frequently  arise  in  cases  of  this  description  is  in 
the  execution  of  powers,  the  precise  terms  of  which 
must  always  be  complied  with,  otherwise  nothing 
can  pass  under  them.  {Hawkhu  v.  Kemp,  3  East, 
410.)  Hence,  although  signature  is  not  absolutely 
necessary  to  the  validity  of  an  ordinary  deed,  which 
is  perfected  by  the  simple  acts  of  sealing  and  de- 
livery, yet  where  the  power  prescribes  the  appoint- 
ment to  be  made  by  an  instrument  under  the  hand 
and  Hal  of  the  donee  of  the  power,  and  attested  by 
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one,  two,  or  any  giren  number  of  witnesses,  the 
deed  will  not  be  considered  as  duly  executed  and 
attested  unless  the  attestation  express  the  fact  that 
tiie  instrument  was  tiffnedf  as  well  as  sealed  and 
deiivered.  And  such  attestation,  it  seems,  in  order 
tiiat  it  may  constitute  a  due  and  effectual  execution 
of  the  power,  ought  to  make  part  of  the  same  trans- 
aetion  with  the  signing  and  sealing  of  the  instru-* 
ment,  and  cannot  be  added  afterwards.  (  Wright  ▼. 
Wak^ard,  17  Ves.  454  ;  Doe  ▼.  Peachy  2  Mau.  & 
Selw.  576 ;  Wright  ▼.  Barton,  3  ib.  512 ;  Moodie 
▼.  Reid,  I  Mad.  516 ;  Hougham  ▼.  Sandgi,  2  Sim« 
95.)  But  where  the  deed  executing  the  power  was 
required  to  be  signed  in  the  presence  of  witnesses, 
but  the  witnestea  were  not  required  to  attest  the 
signature,  and  the  word  **  signed  "was  omitted  in  the 
attestation,  the  attestation  was  nevertheless  holden 
to  be  good  {M*  Queen  y.  Farquar,  11  Yes.  467)  ; 
because  it  seems  that  there  was  no  direction  that  the 
signature  should  be  attested ;  added  to  which,  in 
the  body  of  the  deed  actually  executed,  it  was  stated 
to  have  been  signed  by  the  donee  in  the  presence  of 
t&e  witnesses  according  to  the  power. 

To  obviate  the  difficulties  in  consequence  of  the 
omission  of  the  word  '*  signed  "  in  the  memorandum 
of  attestation,  Mr.  Preston  framed  an  Act  of  Par- 
liament, which  received  the  Royal  assent  on  tiie 
30th  of  July  1814  (54  Geo.  3,  c.  168),  by  which  it 
is  enacted,  that  every  deed  or  other  instrument  then 
already  made,  with  the  intention  to  exercise  any 
power,  should,  if  duly  signed  and  executed,  and 
in  other  respects  duly  attested,  be,  from  the  date 
thereof,  of  the  same  validity  as  if  a  memorandum 
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of  attestation  of  signature,  or  being  under  hand, 
had  been  subscribed  by  the  witness  or  witnesses 
thereto.  (Sec.  1.)  This  Act,  however,  is  only  re- 
trospective ;  consequently,  cases  arising  subse- 
quently to  its  coming  into  operation  will  be  un- 
affected by  it.  And  as  the  Act  only  mentions  a 
defective  memorandum  of  attestation  of  signature, 
an  omission  of  the  fact  of  sealing  is  not  cured  by 
it.  Hence,  a  power  to  appoint  by  deed  or  writing 
under  the  donee's  hand  and  seal,  and  attested  by 
two  or  more  credible  witnesses,  was  held  to  be  ill 
executed  by  an  instrument  apparently  under  the 
donee's  hand  and  seal,  but  which  omitted  to  notice 
the  sealing  as  well  as  the  signing.  {Doe  dem. 
Hotchki89  V.  Pierce^  6  Taunt.  402.)  Omissions  of 
this  kind,  as  far  as  the  execution  of  powers  by  will 
is  concerned,  are  now,  however,  obviated  by  the 
late  Will  Act  (1  Vict.  c.  26),  the  tenth  section  of  which 
directs  that  all  powers  by  will  must  be  by  a  will 
executed  and  attested  in  the  manner  prescribed  by 
that  statute ;  a  subject  that  will  be  fully  treated 
upon  when  we  come  to  treat  of  the  execution  and 
attestation  of  wills,  and  which,  in  fact,  must  form 
our  next  matter  of  consideration. 

Of  the  execution  and  attestation  of  wills, — ^The 
only  solemnity  required  by  the  Statute  of  Wills 
(32  Hen.  8,  c.  1)  was,  that  the  will  should  be  in 
writing ;  hence,  a  letter  written  by  a  man  at  sea,  in 
which  he  mentioned  his  lands  should  go  as  therein 
directed,  was  held  to  be  a  good  will.  (West's  case, 
Moor.  177.)  Nor,  was  it  necessary  that  the  writ- 
ing should  be  by  the  testator,  or  be  signed  or  sealed 
by  him,  even  though  the  writing  purported  both,  if 
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it  eould  have  been  shewn  that  it  was  written  by  the 
testator'i  directions,  and  that  he  had  dedared  it  to 
be  his  will.  {Sir  Frtmeis  Woneley'*  case,  1  Sid. 
315,  pi.  33 ;  2  Keb.  128,  pi.  82,  by  the  name  of 
StevetUT,  Gerrtnrdf  see  also  Browne  t.  Saelmlief 
Dy.  72 ;  S.  C.  Anders.  34,  pi.  85.)  The  fifth  sec- 
tion  of  the  Stotate  of  Frauds  (29  Car.  2,  c.  3), 
howe? er,  enacts,  that  all  wills  of  real  estate  must  be 
in  writing,  and  signed  by  the  party  so  dcTising,  or 
by  some  other  person  in  his  presence  and  by  his 
express  directions,  and  to  be  attested  by  three  or 
fonr  credible  witnesses. 

The  wiU  muet  be  eigned  by  ike  teetatar.^Al- 
though  the  Statute  of  Frauds  required  the  will  to 
be  signed  by  the  testator,  it  did  not  require  him  to 
sign  it  in  the  presence  of  the  witnesses,  provided  he 
acknowledged  to  them  that  it  was  his  handwriting 
(Dormer  ▼.  Tkurhmd,  2  P.  Wms.  506 ;  see  also 
TVymmer  r.  Jaekeon,  cited  1  Ves.  478 ;  TaUefe 
ease,  Mos.  46 ;  Mgodie  ▼.  Read,  1  Mad.  516 ;  7 
Taunt.  355);  neither  was  it  material  in  what  part 
of  the  will  the  testator's  name  appeared,  if  it  could 
have  been  shewn  that  he  himself  actually  pkced  it 
there.  As,  for  example,  in  the  case  of  Lemayne  ▼. 
Stanley  (3  Ley.,1),  where  a  testator  commenced 
his  will  thus :— *'  I,  John  Stanley,  do  hereby,  &c." 
which  was  held  to  be  a  sufficient  signing  within  the 
statute.  (See  also  Cook  v.  Pareone,  Pre.  Cha.  192; 
Smith  T.  Codron,  cited  2  Ves.  sen.  455 ;  Stonehmue 
T.  Evelyn,  3  P.  Wms.  252 ;  Grayeon  ▼.  Aiiineon, 
2  Ves.  sen.  454 ;  Addy  v.  Grur,  8  Ves.  504 ;  Weet- 
beach  ▼.  Kennedy,  1  Ves.  &  Bea.  362.)  But  now, 
by  the  statute  1  Vict,  c  26,  s.  9,  the  testator's  sig- 
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fii  nature  must  be  at  the  end,  and  must  be  made  or 

jti  acknowledged  by  him  before  the  witnesses.  (Sec.  9.) 

i  A  signature  or  attestation  by  a  mark,  or  a  stamp, 

1 1  if  it  contains  the  name,   is  sufficient   {Harrison 

i  ▼.  Harrison^  8  Yes.  185 ;  Sanderson  v.  Jackson, 

»  2  Bos.  &  Pull.  239) ;  but  aflizing  or  impressing  a 

i  seal  is  not  a  sufficient  signing  within  the  statute  ^ 

I  for  the  Statute  of  Frauds  (29  Car.  2,  c.  3,  s.  5), 

I  requiring  the  will  to  be  signed,  undoubtedly  meant 

I  some  evidence  to    arise    from    the    handwriting, 

f  whereas  no  particular  evidence  can  arise  out  of  a 

seal,  added  to  which,  when  an  Act  of  Parliament 
^  mentions  signing,  it  meant  something  different  from 

I  sealing.     (Grayson  v.  Atkinson,  2  Yes.  sen.  454  ; 

see  also  Smith  v.  Evans,  1  Wils.  313 ;  Morrison 
▼.  Tumour,  18  Yes.  175.) 

Of  the  attestation,— The  Statute  of  Frauds  (29 
Car.  2,  c.  3),  although  it  required  that  three  wit- 
nesses should  attest  the  signing,  did  not  require 
that  all  the  witnesses  should  be  present  at  the  same 
time.  (Gilb.  Dev.  N.  10,  12 ;  Cook  v.  Parsons, 
Pre.  Cha.  184  ;  2  Cha.  Cas.  109.)  In  one  case 
{Jones  V.  Ijake,  2  Atk.  177,  cited ;  see  also  2  Yes. 
sen.  455  ;  Carleton  dem.  Griffin  v.  Griffin,  1  Burr. 
549),  four  years  elapsed  frona  the  time  the  testator 
executed  his  will  in  the  presence  of  two  witnesses 
before  it  was  attested  by  the  third,  and  yet  the  will 
was  held  to  have  been  properly  attested.  But  all 
the  witnesses  must  have  attested  the  same  instru^ 
ment;  for  where  two  attested  a  will,  and  one  a 
codicil  made  afterwards,  it  was  considered  insuf* 
ficient.  {Lea  v.  lAbh,  1  Show.  68,  88  ;  Carth.  292 ; 
3  Mod.  262.)  Neither  would  a  codicil  attested  in 
2  c 
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punaance  of  the  Statute  of  Frauds  have  had  the 
effect  of  re-publishing  a  will  of  lands,  where  the 
will  itself  was  not  attested  in  pursuance  of  that 
statute.  (Attorney 'General  ▼.  Barnes,  2 Vera.  597; 
S.  C.   Pre.  Cha.  370,   by  the  name  of  Attorney- 
General  y.  Baine,)     But  now,  under  the  Act  of 
1  Vict.  c.  26,  all  the  witnesses  must  be  present  at 
the  time  of  execution  (sec.   9)  ;  hence,  in  a  late 
case,  where  one  witness  signed  at  one  time  in  the 
presence  of  the  deceased,  and  the  other  at  another 
time,  it  was  held  that  the  last- mentioned  Act  re- 
quired that  the  witnesses  should  be  all  present  at  the 
same  time ;  and  that  as  that  requisite  had  not  been 
complied  with,  the  Ck>urt  had  no  alternative  but  to 
reject  the  motion  for  probate.     {Thompson  ▼.  Pig- 
gott,  Prerog.  Court,  March  18,  1845.)    The  Act 
of  Ist  Victoria  does  not,  however,  require  any  par- 
ticular form  of  attestation ;  still,  if  the  fact  of  the 
witnesses  being  all  present  at  the  same  time  does 
not  appear  in  the  attestation  clause,  the  Prerogative 
Court  will  require  an  afSdavit  that  the  will  was  so 
executed  before  they  will  grant  probate.     (/&.) 
What  the  statute  of  1  Vict.  c.  26,  requires  in  the  exe- 
cution and  attestation  of  a  will  is,  that  such  will  be 
signed  at  the  end  by  the  testator,  or  some  otiier 
person  by  his  express  direction,  and  the  signature 
must  be  made  and  acknowledged  by  the  testator 
(which  was  not  formerly  necessary)    {Dormer  ▼« 
Thurland,  2  P.  Wms.  506  ;  Toilet's  case,  Mos.  46 ; 
Ellis  V.  Smith,  1  Ves.  11 ;  Moodie  v.  Reid,  1  Mad. 
516  ;  S.C.  7  Taunt.  355),  in  the  presence  of  two  or 
more  witnesses  present  at  the  same  time  ;  and  such 
witnesses  must,  attest,  and  must  subscribe  the  will 
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in  the  presence  of  the  testator ;  but,  as  before  re- 
marked, no  form  of  attestation  is  necessary.  As  the 
law  stood  previously,  under  the  Statute  of  Frauds 
(29  Car.  2,  c.  3,  s.  5),  three  witnesses  were  required  to 
a  will  of  real  property,  but  none  were  necessary  in 
the  case  of  a  bequest  of  personal  estate  (Gilb.  Dev. 
92 ;  Swin.  558 ;  Shep.  Touch.  408) ;  but  now  the  same 
solemnities  are  required  in  the  testamentary  dispo- 
sitions of  both  descriptions  of  property.    (Sec.  9.) 

As  to  willa  under  powers, — As  the  law  stood 
previously  to  the  late  Will  Act,  a  person  creating  a 
power  might,  as  I  have  already  had  occasion  to  re- 
mark, have  imposed  such  terms  as  he  thought  pro- 
per ;  consequently,  he  might  have  directed  a  power 
to  be  executed  by  a  single  note  (Day  v.  Thwaitest 
3  Cha.  Cas.  69  ;  Wilkes  v.  Holmes^  9  Mod.  485  ; 
Moodie  v.  Ready  1  Mad.  516)  or  writing,  or  by 
an  unattested  will  {Roscommon  {Countess  of)  v. 
FowkSf  6  Bro.  P.  C.  158)  ;  and  on  the  other  hand, 
if  he  had  required  any  particular  forms  or  ceremo- 
nies, such  forms  and  ceremonies  must  have  been 
complied  with  ;  hence,  if  a  seal  was  required,  an  in- 
strument under  hand  alone  would  not  have  suflSced. 
{Dormer  v.  Thurland,  2  P.  Wms.  506;  Pul- 
ieney  v.  Darlington,  Gow,  260.)  If  the  instru- 
ment was  to  have  been  signed,  it  could  not  have 
been  executed  otherwise ;  and  if  signature  and 
sealing  were  required,  an  instrument  would  not 
have  been  valid,  if  only  sealed.  Still,  where  the 
power  was  to  appoint  by  will  generally,  it  must, 
to  have  passed  lands,  have  been  executed  accord- 
ing to  the  Statute  of  Frauds.  But  now,  under 
the  statute  of  Victoria,  no  appointment  made  by 
2c  2 
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wiU,  in  exercise  of  any  power,  will  be  yalid,  nnless 
executed  as  another  will ;  and  no  additional  solem- 
nities shall  be  required  in  the  form  of  attestation. 
(Sec.  10.) 

What  will  be  eonndered  at  an  attettation  in  the 
teatator'e  pretence, — Both  the  Statute  of  Frauds 
and  the  statute  of  Victoria  require  the  attestation 
to  be  made  in  the  testator's  presence ;  but  as  nei- 
ther says  what  shall  be  so  considered,  the  law  in. 
this  respect  remains  precisely  as  it  was  under  the 
former  statute  (29  Car.  2,  c.  3).  Cases  of  this 
kind  must  often  depend  in  a  gpreat  measure  upon 
the  particular  circumstances  attending  them  ;  yet, 
upon  the  whole,  whenever  the  question  has  arisen, 
a  very  liberal  construction  has  been  allowed.  Hence, 
where  a  testator  desired  the  witnesses  to  go  into 
another  room,  seven  yards  distant,  in  which  there 
was  a  window  broken,  through  which  he  might  have 
seen  them,  it  was  held  to  be  a  signature  in  the  tes- 
tator's presence.  {Sheers  v.  Glasscock^  2  Salk. 
688;  S.C.lEq.Ca.Abr.403,  pi.  8.)  And  it  was  also 
held,  that  it  was  not  necessary  that  the  testator 
should  actually  see  the  witnesses  subscribe  their 
names,  for  that  it  was  enough  if  he  was  in  such  a 
situation  that  he  might  have  seen  them  if  he  would. 
In  another  case  also,  where  a  testatrix  sat  in  her 
carriage  opposite  the  windows  of  her  attorney's 
office,  in  such  a  position  that  she  might  have  seen 
the  witnesses  who  there  subscribed  their  names  as 
attesting  witnesses  to  her  will,  which  they  had  be- 
fore seen  her  execute,  was  a  sufficient  attestation  in 
her  presence.  (Casson  v.  JDade,  1  Bro.  C.  C.  99.) 
But  the  testator  must  be  in  such  a  situation  that  he 
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may  see  the  witneues  sabscribe,  if  he  chooses  so  to 
do  ;  therefore,  where  a  testator  duly  sabscribed  tdd 
will  in  the  presence  of  three  witnesses  who  went 
down  stairs  and  attested  his  will  there,  which  was 
out  of  the  presence  of  the  testator,  the  devise  was 
held  void  for  want  of  an  attestation  in  conformity 
with  the  statute.  (Broderick  r.  Broderickf  1  P. 
Wms.  239.)  Again,  in  Doe  t.  Manifold  (1  Mau. 
&  Selw.  294),  where  the  attesting  witnesses  retired 
from  the  room  where  the  testator  had  signed,  and 
subscribed  their  names  in  an  adjoining  room,  and 
the  jury  found  that  from  one  part  of  the  testa- 
tor's room  a  person,  by  inclining  himself  forward 
with  his  head  out  of  the  door,  might  have  seen  the 
witnesses  sign,  but  that  the  testator  himself  was  not 
in  such  a  situation  in  the  room  that  he  might,  by 
so  inclining,  have  seen  them,  it  was  held  that  the 
will  was  not  duly  attested.  And  when  the  will  is 
attested  out  of  the  testator's  presence,  it  will  be 
immaterial  whether  the  witnesses  retire  at  his  re- 
quest or  not.  {Maehell  ▼.  Temple,  2  Show.  288.) 
The  whole  will  must  be  present  at  the  time  of  at- 
testation ;  but  this  will  generally  be  presumed,  in 
the  absence  of  positive  proof  to  the  contrary.  {ES' 
tea* 8  {Earl  qf)  caee.  Comb.  174 ;  BondY.  Seawell, 
3  Burr.  1773.) 

Ae  to  the  competency  of  the  atteeting  witneseee. — 
It  was  formerly  questioned  upon  the  construction 
of  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  whether 
the  words  **  credible  witnesses  **  used  in  that  sta- 
tute did  not  mean  something  more  than  competent 
witnesses;  but  Lord  Mansfield,  in  Wyndham  ▼. 
Chetwynd  (I   Burr.  414),  determined  that  it  di4 
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not,  and  this  decision,  it  teems,  settled  the  question. 
The  new  Will  Act(l  Vict.  c.  26)  has  boweyer  gone 
far  beyond  the  doctrine  established  by  Lord  Mans- 
field, which  seemB  only  to  have  settled  that  any  wit- 
ness, who  is  a  competent  witness  on  a  ferial  at  law,  is 
a  sufficient  witness  to  the  attestation  of  a  will ;  but 
by  the  14th  section  of  the  Act  of  Victoria,  it  is 
enacted,  '*  that  if  any  person  who  shall  attest  the 
execution  of  a  will  9haU  at  the  tiwu  of  the  exeeuHom 
thereof t  or  at  any  time  afterwards,  be  incompetent 
to  be  a  witness  to  prove  the  execution  thereof,  such 
will  shall  not  on  that  account  be  iuTsUd."  So  that 
now,  so  far  from  even  a  competent  witness  being 
necessary,  no  person  whateyer  is  incapable  of  being 
such,  the  Act  admitting  of  no  kind  of  disqualifica- 
tion. But  an  attesting  witness  under  this  Act,  as 
indeed  he  would  have  been  previously  (25  Geo.  2, 
c.  6,  8.  3),  is  totally  disabled  from  deriving  any 
benefit  under  the  will  $  for  by  the  15di  section  it  is 
enacted,  *'  that  if  any  person  shall  attest  the  execu- 
tion of  any  will  to  whom,  or  to  whose  wife  or  hus- 
band any  beneficial  devise,  legacy,  estate,  interest, 
gift,  or  appointment,  of  or  affecting  any  real  or 
personal  estate  (other  than  and  except  charges  for 
the  payment  of  debts),  shall  be  thereby  given  or 
made ;  such  devise,  legacy,  estate,  interest,  gift,  or 
appointment  shall,  so  for  as  concerns  such  person 
attesting  the  execution  of  such  will,  or  the  wife  or 
husband  of  such  person,  or  any  person  under  such 
person  or  wife  or  husband,  be  utterly  null  and  void, 
and  such  person  so  attesting  shall  be  admitted  as  a 
witness  to  prove  the  execution  of  such  wiH."  A 
creditor  may  be  a  witness  to  a  will,  though  the 
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devised  property  is  charged  with  the  payment  of 
debts  (sec.  16) ;  as  may  also  the  executor  of  the 
wm(Bec.  17). 

Qf  the  revocation  of  wills. — Before  the  Statute 
of  Frauds  a  will  might  have  been  revoked  by 
parol.  (Dy.  310,  pi.  81 ;  Cro.  Jac.  115 ;  Str.  343, 
418.)  A  distinction,  however,  appears  to  have 
been  taken  as  to  whether  the  intention  to  revoke 
was  present  or  future  ;  for  instance,  if  a  man  had 
said,  *'  I  do  revoke  my  will,"  it  would  have  had 
that  effect,  which  It  would  not  have  had  if  he  had 
said,  "  I  will  revoke  my  will,''  thus  referring  to 
some  future  act  to  be  done  at  some  future  time. 
By  the  sixth  section  of  the  Statute  of  Frauds  (29 
Car.  2,  c.  3),  it  was  however  enacted  that  no  devise 
in  writing  of  any  lands  shall  be  revocable  otherwise 
than  by  some  other  will,  or  codicil  in  writing,  or 
other  writing t  declaring  the  same,  by  the  testator 
himself,  or  in  his  presence,  and  by  his  express  di- 
rection and  consent ;  but  aU  devises  and  bequests 
of  lands  and  tenements  shall  remain  and  continue 
in  force  until  the  same  shall  be  burnt,  cancelled, 
torn,  or  obliterated  by  the  testator,  or  by  his  direc- 
tions, in  manner  aforesaid,  or  unless  the  same  shall 
be  altered  by  any  other  will  or  codicil  in  writing, 
or  other  writing  of  the  devisor  signed  in  the  pre- 
sence of  three  or  four  witnesses  declaring  the  same. 
By  this  section  of  the  statute  (relating  to  revoca- 
tions) it  was  not  required  that  the  witnesses  should 
subscribe  their  names  in  the  testator's  presence, 
but  the  signing  by  the  testator  in  the  presence  of 
the  witnesses  was  expressly  directed  ;  whereas  by 
the  fifth  section  (relating  to  the  making  of  wills), 
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the  witnesses  must  have  subscribed  in  the  testator's 
presence,  thoogh  it  was  not  necessary  that  he  him- 
self should  have  signed  in  the  presence  of  the  vrit- 
nesses.  An  mstromeni  therefore  merely  to  effect  a 
revocation  would  have  been  sufficient  for  that  pur- 
pose, although  it  would  have  been  incapable  of  pass- 
ing real  property  on  account  of  the  witnesses  not 
having  subscribed  their  names  in  the  testator's  pre- 
sence ;  that  is,  supposing  it  to  have  been  made  for 
the  mere  purpose  of  revocation ;  for  if  it  attempted 
any  thing  further,  as  where  it  assumed  to  dispose 
of  property  as  a  will,  and  was  incapable  of  taking 
effect  as  such,  it  would  never  have  been  allowed  to 
operate  as  an  instrument  of  revocation.  {Eggleston 
V.  Speke,  Garth.  79  ;  1  Show.  89  ;  Oniofu  v. 
Tryer,  1  P.  Wms.  343,  346  ;  2  Vern.  741 ;  1  Eq. 
Ca.  Abr.  408 ;  Pre.  Cha.  45» ;  Gilb.  Rep.  130  ; 
Ex  parte  Ilchester  {Earl  of),  7  Ves.  348 ;  Short 
dem.  Gastrin  v.  Smith,  4  East,  419.)  And  not- 
withstanding a  signature  in  any  part  of  a  will  is 
sufficient,  if  the  will  itself  be  properly  attested 
{Lemayne  v.  Stanley,  3  Lev.  1),  yet  this  would 
not  have  been  a  sufficient  signature  within  the 
meaning  of  the  sixth  section  of  the  statute  to  give 
authenticity  to  a  mere  revoking  instrument.  (i?t7- 
ton  V.  King,  3  Lev.  68.)  But  where  a  will  was 
executed  and  attested  in  such  a  manner  as  to  pass 
real  estate,  any  disability  in  the  devisee  to  take 
under  it  would  not  have  prevented  a  revocation ;  as 
where  lands  were  devised  by  the  second  will  to  a 
Papist,  whilst  Roman  Catholic  disabilities  existed 
{Roper  V.  Ratcliffe,  10  Mod.  230  ;  5  Bro.  P.  C. 
360  ;  S.  C.  2  Eq.  Ca.  Abr.  359,  pi.  9,  by  the  name 
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of  Roper  v.  Constable,  Yin.  Abr.  tit.  Dev.  R.  3), 
or  to  persons  incapable  of  holding  under  the  statutes 
of  Mortmain  (9  Geo.  2,  c.  36),  in  both  of  which 
instances  the  former  wills  were  held  to  have  been 
revoked.  (2  RoU.  Abr.  614,  pi.  7;  2  Eq.  Ca.  Abr. 
359,  pi.  9.)  And  now  an  instrument,  where  the 
object  is  only  to  effect  a  revocation  of  an  existing 
will,  must  be  executed  in  the  same  manner  as  the 
'  will  itself,  otherwise  it  can  have  no  operation ;  the 

twentieth  section  of  the  new  Will  Act  stating  ex  • 
pressly,  "  that  no  will  or  codicil,  or  any  part 
thereof,  shall  be  revoked,  otherwise  than  as  therein 
aforesaid,  or  by  another  will  or  codicil  executed  in 
manner  hereinbefore  required,  or  by  some  writing 
declaring  an  intention  to  revoke  the  same,  and  exe- 
cuted in  the  same  manner  in  which  a  will  is  therein- 
before required  to  be  executed,  or  by  burning, 
tearing,  or  otherwise  destroying  the  same  by  the 
testator,  or  by  some  person  in  his  presence  and  by 
his  direction,  with  the  intention  of  revoking  the 
same. 

When  a  subsequent  will  revokes  a  former  one, — 
The  Act  of  Victoria  does  not  seem  to  make  any  al- 
teration in  the  law  with  respect  to  the  revoking  ope- 
ration of  a  subsequent  will  upon  one  made  pre- 
viously ;  in  this  respect,  therefore,  the  law  remains 
precisely  as  it  was  before.  In  order,  however,  that 
a  subsequent  will  may  revoke  a  prior  one,  there 
must  either  be  an  inconsistency  in  the  dispositions 
contained  in  the  two  instruments,  or  the  latter  must 
in  express  terms  revoke  the  former  one.  It  has, 
indeed,  been  said,  that  merely  making  a  subsequent 
will  furnishes  a  faet  from  which  it  may  necessarily 
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be  inferred  that  the  former  will  was  not  intended  Uy 
stand.  This,  probably,  arose  from  the  cinl  law 
construction,  that  no  man  can  die  with  two  wills ; 
for  by  the  Roman  law  a  subseqnent  will  operated 
in  all  cases  as  a  revocation  of  a  former ;  the  reason 
of  which  was  that  the  essence  of  a  Roman  testament 
consisted  in  the  institution  of  an  heir  who  took  the 
whole  property  of  the  testator,  so  that  two  wills 
could  never  subsist  at  the  same  time.  But  although 
the  law  of  England  has  adopted  the  principle  of  the 
Roman  law  respecting  wiUs  of  personal  estate,  yet 
a  devise  of  lands  is  looked  upon  in  a  very  different 
light,  being  considered  as  an  appointment  of  lands 
to  a  particular  person ;  from  whence  it  follows  that  a 
man  may  as  well  dispose  of  part  of  his  lands  by 
will  as  the  whole.  In  consequence  of  this  principle, 
it  appears  that  where  a  second  wiU  has  not  a  clause 
of  revocation  of  all  former  wills,  or  does  not  make 
any  disposition  inconsistent  with  a  former  will,  it 
does  not  operate  as  a  revocation  of  such  former  will, 
but  both  are  good.  (Hitckitu  v.  Bassettt  2  Salk. 
591 ;  Goodright  v.  Harwood,  3  Wils.  497.)  Yet 
if  the  latter  will  contains  a  clause  expressly  revok- 
ing all  former  wills,  and  such  latter  will  is  legally 
executed,  it  will  revoke  a  former  one,  whether  there 
is  any  inconsistency  in  the  dispositions  or  not.  {Bur- 
ieruhaw  v.  Gilbert,  Cow;  49,  55.)  But  a  testator 
merely  declaring  in  his  second  will  that  he  intends 
to  make  a  future  disposition  of  his  property,  will 
not  operate  as  a  revocation  of  his  former  will,  for 
in  order  to  have  that  effect  a  disposition  must  be 
actually  made,  or  the  former  will  must  be  revoked 
in  express  terms.      Hence  in  Thomas  v.  Enam 
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(2  East,  488),  where  a  testator  made  his  will,  whereby 
he  bequeathed  all  his  personal  estate  to  his  mother, 
and  after  sereral  intermediate  limitations  devised 
the  ultimate  remainder  to  T,  upon  the  testator 
afterwards  acquiring  other  estates,  some  by  pur- 
chase and  some  by  devise,  and  the  estate  to  his  mo- 
ther having  lapsed  by  her  death  in  his  lifetime,  the 
testator  made  a  second  will  disposing  by  name  of 
the  property  which  had  been  so  devised  to  him, 
and  then  added,  **  as  to  the  rest  qf  my  real  and 
personal  estate  lintend  to  dispose  by  a  codicil 
hereafter  to  be  made  to  this  my  loilh'*  and  this 
was  determined  to  be  no  revocation  of  the  former 
will;  that  it  was  not  necessary  to  suppose  the 
words  intimating  a  future  intention,  to  be  meant  to 
embrace  the  real  property  before  devised,  as  the 
testator  had  acquired  estates  since  the  first  will 
which  were  not  included  in  the  second,  and 
might  satisfy  the  words  by  which  the  future  in- 
tention was  expressed.  But  admitting  these 
words  to  include  real  property  devised  by  the  wUl, 
still  it  did  not  appear  that  the  disposition  to 
be  made  of  it  would  be  inconsistent  with  the 
former  devise,  and  even  supposmg  it  to  be  intended 
to  be  inconsistent,  yet  an  express  intention  to  re- 
voke would  not  operate  as  an  actual  revocation. 
For  it  was  truly  observed  at  the  bar  and  on  the 
bench,  tKat  what  would  not  have  been  a  revocation 
before  the  statute,  would  not  be  so  since,  though  re- 
duced into  writing  with  all  the  formalities  of  the 
statute ;  and  it  had  been  decided  that  a  bare  inten- 
tion to  revoke,  though  expressed  by  parol,  was  no 
revocation  before  the  statute,  unless  the  testator 
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had  declared  that  he  did  revoke  his  will.     (See 
an/e,  p.  391.) 

Revocation  by  burning,  tearing,  or  otherwise 
destroying  the  will. — ^The  Act  of  Victoria  only 
mentions  burning,  tearing,  or  otherwise  destroying 
the  same,  by  the  testator  or  by  some  person  in  bis 
presence,  and  by  his  direction,  with  the  intention  of 
revoking  the  same.  The  word  "  cancelling,**  which 
is  inserted  in  the  revoking  clause  of  the  Statute 
of  Frands,  is,  however,  omitted  in  this  Act; 
upon  which  a  question  arises,  as  whether  the 
simple  act  of  cancellation  would  now  have  that 
efifect.  This  must  depend  in  some  measure  on 
the  mode  by  which  such  cancellation  was  done. 
If  a  testator  were  to  cancel  his  will  by  tearing  off 
his  name,  then  it  seems  it  would  be  a  tearing  of  the 
will  by  the  testator  with  the  intention  of  revoking  the 
same  within  the  express  words  of  the  last-mentioned 
statute ;  and  it  should  also  seem,  that  if  a  testator 
were  to  obliterate  his  name,  it  ought  to  be  con- 
strued as  a  destruction  of  the  will  with  the  intent 
of  riBvoking  the  same,  the  very  act  of  obliteration 
affording  positive  evidence  of  that  intent,  and  the 
will  not  having  the  testator's  name  attached  to  it,  is 
thus  deprived  of  one  of  its  essential  properties.  Nor 
was  it  ever  considered  necessary,  in  order  that  a 
will  should  be  revoked  by  tearing,  burning,  can- 
celling, obliteration,  or  the  like,  that  either  of  those 
acts  should  have  been  fully  completed,  if  it  could 
have  been  shewn  that  such  was  the  testator's 
undoubted  intention.  Thus  in  Bibb  v.  Thomas 
(2  Black.  Rep.  1043),  W.  P.  having  made  his  will, 
declared  himself  discontented   with  it,  and  one 
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day,  being  in  bed  near  the  fire,  he  ordered  one 
Mary  Wilson,  a  woman  who  attended  him,  to 
fetch  his  will.  He  opened  it,  looked  at  it,  gave 
it  something  of  a  rip  with  his  hands  and  so 
tore  it  as  almost  to  tear  a  bit  off,  and  then 
rumpled  it  together  and  threw  it  on  the  fire, 
but  it  fell  off.  It  must,  however,  have  been  soon 
burned  had  not  Mary  Wilson  taken  it  up  and  put 
it  into  her  pocket.  W.  P.  did  not  see  her  take  It 
up,  but  seemed  to  have  some  suspicion  of  it,  as  he 
asked  her  what  she  was  doing ;  to  which  she  made 
little  or  no  answer.  He  at  several  times  after  said 
that  it  was  not  and  should  not  be  his  will,  and  bade 
her  destroy  it.  She  said,  at  first,  *'  So  I  will  when 
you  have  made  another  ; "  but  afterwards,  upon  his 
repeated  inquiries,  she  said  she  had  destroyed  it, 
'  though  in  fact  it  never  was  destroyed.     She  asked 

him  when  his  will  was  burned  to  whom  his  estate 
would  go.  He  answered  to  his  sister  and  her  chil- 
dren. He  afterwards  wrote  to  his  brother,  John 
Mills,  telling  him  he  had  destroyed  his  will,  and 
would  make  no  other  till  he  had  seen  him,  and  de- 
sired him  to  come,  for,  says  he,  *'  if  I  die  intestate  it 
will  cause  uneasiness.''  W.  P.  died  without  tnaking 
any  other  will.  The  jury  thought  this  a  sufficient 
revocation,  and  gave  a  verdict  for  the  heir-at-law  ; 
and,  on  a  motion  for  a  new  trial,  the  Court  were 
of  opinion  that  this  was  a  sufficient  revocation,  and 
said  that  a  revocation  under  the  statute  may  be 
effected  either  by  framing  a  new  will  amounting  to 
a  revocation  of  the  former,  or  by  some  act  done  to 
the  instrument  itself,  as  by  burning,  tearing,  can- 
celling, or  obliterating  by  the  testator,  or  in  his  pre* 
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seoce  and  by  his  direction ;  and  that  any  of  these 
acts  with  a  declared  intent  was  a  sufficient  revo- 
cation. 

Desiruetion  by  mistake  no  revocation. — ^Bat  if  a 
testator  were  to  destroy  his  will  by  accident,  or 
mistake,  this  would  be  no  revocation;  as,  if  by 
mistake,  a  man  were  to  throw  ink  on  his  will,  in- 
stead of  sand  (Cow.  92),  or  having  two  wills  of 
different  dates  by  him,  should  destroy  the  latter, 
where  his  undoubted  intention  was  to  destroy  the 
former,  neither  of  these  acts  would  be  construed  as 
a  revocation.  So  also  where  a  testator,  believing 
he  had  made  a  subsequent  valid  will,  began  to  tear 
up  his  former  one,  but  desisted,  upon  being  told 
that  his  latter  will  was  incapable  of  passing  real  es- 
tate, because  it  was  not  attested  in  pursuance  of  the 
Statute  of  Frauds  (29  Car.  2,  c.  3,  s.  5),  it  was  held 
that  this  partial  destruction  did  not  revoke  the 
former  will  {Hyde  v.  Hyde,  1  Eq.  Ca.  Abr.  108, 
pi.  3 ;  see  also  Onions  v.  Tryer,  I  P.  Wms.  343  ; 
2  Vem.  742  ;  Pre.  Cha.  459)  ;  and  in  Windsor  v. 
Pratt  (2  Bro.  &  Bing.  650),  DaUas,  C.  J.  said, 
that  the  cancelling  a  will  depends  on  the  validity  of 
the  second  will,  and  ought  to  be  taken  as  one  act 
done  at  the  same  time,  so  that  if  the  second  will  is 
not  valid,  the  cancelling  the  first,  being  dependent 
thereon,  ought  to  be  looked  upon  as  null  and  in- 
operative. This  rule,  however,  can  only  obtain 
where  the  first  will  is  cancelled,  for  the  purpose  of 
making  way  for  another  disposition,  and  not  where 
it  is  done  on  grounds  of  absolute  dissatis&ction 
with  the  will  already  made.  {Burtenshaw  v.  Gil' 
bert,  Gow.  49.) 
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Obliterationy  interlineation^  or  alterationf  how 
far  a  revocation. — Under  the  Statute  of  Frauds,  a 
partial  obliteration  or  erasure  would  not  have  re- 
voked a  will  beyond  the  particular  object  of  such 
obliteration ;  as  where  a  testator,  after  devising  his 
lands  to  trustees  upon  certain  trusts,  struck  out  the 
name  of  one  of  them,  and  after  such  erasure,  never 
republished  his  will,  yet  this  was  holden  to  be  no 
revocation,  further  than  as  revoking  the  devise  to 
one  of  the  trustees,  whose  interest  was  thereby  re- 
voked, and  the  devised  estate  thus  became  vested 
in  the  remaining  trustees.     (Larkins  v.  Larkina^ 
3  Bos.  &  Pull.  16.)     So  where  a  testator  devised  his 
lands  upon  trust  to  sell  and  apply  a  moiety  as 
therein  directed,  and  afterwards  altered,  obliterated, 
and  interlined  some  portion  of  it,  this  was  held  to 
be  no  revocation  of  the  unobliterated  and  unaltered 
parts  of  the  will.     {Sutton  v.  Sutton,  Cow.  812  ; 
see  also  Short,  dem.  Gastrell  v.  Smith,  4  East, 
419.)     And  it  has  also  been  held,  that  where  a  tes- 
tator  by  his  will  annexes  one  estate  to  another,  de- 
claring that  the  same  shall  go  unto  and  be  enjoyed 
by  the  possessor  of  the  other  estate,  and  not  be  se- 
parated, and  by  any  act  in  his  lifetime  revokes  the 
devise  of  the  principal  estate,  the  property  so  an- 
nexed is  not  thereby  affected,  but  goes  according  to 
the  uses  declared  of  the  principal  estate  by  the  will. 
{Darley  v.  Langworthy,  3  Bro.  P.  C.  359,  re- 
versing Lord  Camden's  decree  in  Darley  v.  Darley, 
Ambl.  653.)     And  by  the  2l8t  section  of  the  new 
Will  Act,  '*no  obliteration,  interlineation,  or  other 
alteration,  made  in  any  will  after  the  execution 
thereof,  shall  be  valid  or  have  any  effect,  except  so 
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far  as  the  words  or  effect  of  the  will,  before  such 
alteration,  shall  not  be  apparent,  unless  such  altera<> 
tions  shall  be  executed  in  like  manner  as  before 
required  for  the  execution  of  the  will ;  but  the  will, 
with  such  alterations  as  part  thereof,  shall  be 
deemed  to  be  duly  executed  if  the  signature  of  the 
testator,  and  the  subscription  of  the  witnesses  be 
made  in  the  margin^  or  on  some  other  part  of  the 
will  opposite  or  near  to  such  alteration,  or  at  the 
foot  or  end  of,  or  opposite  to,  a  memorandum  re-» 
ferring  to  such  alteration,  and  written  at  the  end, 
or  some  other  part  of  the  will/' 

Where  a  revocation  is  made  under  a  misappre* 
hention  qf  facts, — If  a  person,  under  a  misappre- 
hension of  facts,  revokes  his  will,  and  it  appears 
that  such  misapprehension  was  the  sole  impelling 
motivef  it  will  not  amount  to  a  revocation ;  as  in 
the  case  of  Campbell  t.  French  (3  Yes.  321),  where 
a  testator  by  his  will  gave  a  legacy  to  A  and  B,  cle* 
scribiDg  them  as  the  grandchildren  of  C,  and  their 
residence  to  be  in  America,  and  by  a  codicil  he  re- 
voked these  legacies,  giving  as  a  reason  that  the 
legatees  were  dead,  but  the  supposition  as  to  that 
fact  proving  erroneous,  the  legatees  were  held  to  be 
entitled,  on  proof  of  identity.  But  it  ought  to  ap- 
pear beyond  all  doubt  that  the  mistaken  supposi- 
tion as  to  the  facts  was  the  sole  motive  for  the  re- 
vocation ;  for  if  a  person  merely  gives  as  a  reason 
that  he  is  advised  that  his  devise  is  not  valid  at  law, 
and  under  such  impression  he  makes  another  dispo- 
sition of  his  property,  as  such  devise  does  not  de- 
pend upon  the  point  of  law,  but  is  grounded  on  the 
advice  only,  without  any  reference  to  the  reality  of 
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the  law,  it  will  effect  a  revocation  let  the  point  of 
law  tarn  which  way  it  may.  As  for  example,  in 
Aiiomey.  General  v.  Lloyd  (3  Atk.  550),  where 
S.  W.  by  hiB  wiU,  dated  8th  of  Feb.  1734,  gave 
particular  lands  and  his  personal  estate  to  be  laid 
oat  in  lands  to  charitable  uses,  and  by  a  codicil, 
dated  the  12th  of  July,  1736,  dedared  that  if  by 
the  Mortmain  Acts  those  estates  should  not  go 
to  those  uses,  he  gave  them  to  B.  and  his  heirs ; 
by  a  second  codicil  of  the  17th  of  March,  1736-7, 
reciting  that  he  had  been  advised  that  the  devise  of 
his  land  was  void,  gave  his  personalty  to  the  same 
charitable  uses,  and  his  real  estate  to  M.  B.  The 
Mortmain  Act  passed  in  1737.  The  advice  upon 
which  the  testator  professed  to  proceed  appeared 
not  to  have  been  well  founded,  for  it  had  been  de- 
cided in  Aahbumhamy.  Bradshaw  (2  Atkyns,  36), 
by  the  certified  opinion  of  all  the  judges  (except  Den- 
ton, who  was  in  ill  health),  that  a  devise  of  lands  to 
charitable  uses  made  before  the  Statute  of  Mortmain 
(9  Geo.  2,  c.  36),  notwiihstandinff  the  tettaior  sur- 
vived the  statute^  passed  the  lands.  Lord  Hardwicke 
was,  however,  of  opinion  that  the  codicil  of  the  17th 
of  March,  1736,  was  a  revocation  of  the  former  be- 
quests; and  the  principal  reason  which  weighed 
with  him  was,  that  he  doubted  whether  the  new 
disposition  by  the  codicil  was  singly  upon  the  point 
of  law,  the  words  of  which  were  :  '<  It  being  my 
intention  that  the  charity  should  be  continued,  and 
being  advised  my  personal  estate  can  be  given,  I  do 
hereby  by  this  codicil  give  my  personal  estate  to  the 
charitable  uses,  and  my  real  estate  to  M.  B."  Nor 
will  the  mistaken  notion  that  parties  taking 
2  D 
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under  the  will  are  dead,  being  recited  in  a  subse- 
quent willy  revoking  bequests  to  them,  prevent  such 
revocation,  unless  it  appears  that  such  mistaken 
notion  was  the  sole  motive  for  making  the  altera- 
tion. Hence,  where  a  testatrix  bequeathed  a 
legacy  of  300/.  amongst  such  of  the  children  as 
should  be  living  of  E.  and  by  a  codicil  declared  as 
follows  :  **  I  give  to  my  brother's  son  C.  the  300/. 
designed  for  E.'s  children,  a»  I  know  not  whether 
any  of  them  are  alive,  and  if  they  are  well  pro^ 
tided  for,**  Lord  Alvanley  (then  Sir  R.  P.  Arden, 
M.  R.)  held  C.  to  be  entitled,  though  the  children 
of  P.  were  living.  His  Honour,  however,  said: 
**  That  if  it  rested  upon  her  not  knowing  whether 
they  were  living,  there  would  be  some  reason  to 
contend  that  it  fell  within  the  case  so  often  cited 
from  Cicero  de  Oratore,  of  pater  eredens  filium 
auum  ease  mortuum  alterum  itutituit  htpredem : 
filio  domo  redeunte  hujus  institutionit  vis  est  nulla  ; 
but  she  goes  further — that  she  doubted,  if  they  were 
living,  whether  they  might  not  be  well  provided  for ; 
and  she  totally  deprives  them  of  that  provision.  The 
Court  will  not  inquire  whether  they  are  well  provided 
for  or  not."  (Attorney-  GeneralY.  Ward,  3Ves.  327.) 
How  a  revoked  will  may  be  revived — Republican 
tion. — Before  the  Statute  of  Frauds,  a  will,  even  of 
real  estate,  might  have  been  republished  by  parol, 
so  as  to  pass  subsequently  acquired  lands.  {Monta^ 
gue  V.  Jejferies,\  Roll.  Abr.  618,  pi.  6,  7  ;  Trevil- 
lion*s  case,  Dy.  143,  a,  b;  Cheesman  v.  Turner, 
Sty.  343 ;  Beckford  v.  Pamecott,  Cro.  Eliz.  493  ; 
Moor.  404  ;  Goulds.  150  ;  Fuller  v.  Fuller,  Cro. 
Eliz.  423  ;  Cotton  v.  Cotton,  Freem.  138  ;  2  Yem. 
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209.)  But  after  the  Statute  of  Frauds  there  could 
be  no  parol  republication  of  a  will  of  lands  {Acher^ 
ley  ▼,  Vernon^  9  Mod.  78  ;  HaweY,  Burton,  Comb. 
84  ;  Martin  ▼.  Savage,  1  Yes.  440,  cited) ;  a  rule 
that  was  at  one  time  so  strictly  adhered  to,  that 
it  was  considered  there  could  not  be  an  implied  re- 
publication of  a  will  of  lands,  even  by  the  execution 
of  a  codicil  expressly  referring  to  the  will,  but  the 
will  itself  must  have  been  re-executed.  (Lytton  v. 
Faulkland  {Lady),  Vin.  Abr,  tit.  Dev.  2;  Penphrase 
y.  Lansdoum  (Lord),  ib.)  But  this  doctrine  has 
been  long  since  overruled,  and  it  was  settled  that 
the  re-execution  of  the  will  was  not  necessary,  for 
that  a  writing,  according  to  the  provisions  of  the 
Statute  of  Frauds,  expressing  that  intent,  was 
sufficient.  {Acherley  v.  Vernon,  2  Eq.  Ca.  Abr. 
769,  pi.  1 ;  9  Mod.  68  ;  Com.  381 ;  Potter  v.  Pot- 
ter,  1  Ves.  sen.  437  ;  Gibson  v.  Moniford,  ib. 
485,  487  ;  Carte  v.  Carte,  3  Atk.  180 ;  Attorney- 
General  V.  Downing,  Ambl.  571 ;  Jackson  v.  Hur- 
lock,  2  Ed.  263;  Barnes  t.  Crowe,  1  Yes.  486; 
Piggott  V.  Waller,  7  ib.  98 ;  Goodtitle  y.  Meredith, 
2  Mau.  &  Selw.  5 ;  Hulme  v.  Heygate,  1  Mer. 
285.)  Now,  by  the  22nd  section  of  the  late  Will 
Act  (1  Yict.  c.  26),  no  will  or  codicil,  or  any  part 
thereof,  which  shall  be  in  any  manner  revoked, 
shall  be  revived  otherwise  than  by  the  re-execution 
thereof,  or  by  a  codicil  executed  in  the  manner 
hereinbefore  required,  and  shewing  an  intention  to 
revive  the  same;  and  when  any  will  or  codicil, 
which  shall  be  partly  revoked,  and  afterwards 
wholly  revoked,  shall  be  revived,  such  revival 
shall  not  extend  to  so  much  thereof  as  shall 
2o2 
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haTe  been  revoked  before  the  revocation  of  the 
whole  thereof,  unleu  an  mtention  to  the  contrary 
shall  be  shewn.  This  section  of  the  Act,  as  far  as 
relates  to  wiUs  coming  within  its  operation,  viz.  wills 
made  after  1838,  will  prevent  the  destruction  of  a 
subsequent  will  from  reviving  a  prior  will  which  it 
had  revoked  ;  but  this  does  not  apply  to  wills  made 
previously ;  consequently,  where,  prior  to  the  year 
1839,  a  testator  made  two  wills,  the  latter  of  which 
was  inconsistent  with  the  former,  and  he  afterwards 
destroyed  the  second,  leaving  the  first  in  a  perfect 
state,  the  original  will  was  thereby  set  up  again,  and 
regained  its  original  force  and  operation.  {Good-- 
right  v.  Glazier f  4  Bur.  2512;  Harwood  v.  Good^ 
right,  Cow.  87,  92.)  In  the  case  of  wills  of  per- 
sonal estate,  however,  which  are  not  within  the 
Statute  of  Frauds,  stronger  circumstances  than  the 
simple  act  of  cancelling  a  latter  will  were  held  ne- 
cessary in  order  to  revive  a  prior  one ;  and  it  seems 
for  a  considerable  time  to  have  been  an  established 
rule  in  the  Ecclesiastical  Court,  that  the  execution  of 
the  second  will  was  a  revocation  of  the  first,  though 
the  first  was  afterwards  destroyed.  {Whitehead 
V.  Jennings,  before  the  Delegates,  1714;  Burt  v. 
Burt,  Prerog.  Court,  1718 ;  Helyer  v.  Helyer,  ib. 
1758  ;  Moore  v.  Moore,  1  Phill.  412.)  In  order 
that  such  first  will  might  have  been  revived,  there 
must  have  been  some  act  of  republication,  or  some 
revival  by  necessary  implication,  or  something  to 
have  plainly  indicated  such  an  intention.  This,  it 
seems,  might  have  been  proved  either  by  declara- 
tions of  the  testator,  or  other  parol  evidence  (which 
is  admissible  in  the  Ecclesiastical  Courts),  or  by  the 
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nature  and  contents  of  the  instraments  themselves. 
(Ustiek  T.  Bawden,  2  Add.  116;  Kirkcudbright 
{TMdy)  y.  Kirkcudbright  (Lord),  1  Hag.  326.) 
Now  the  statute  of  Victoria  has  abolished  all  dis- 
tinctions as  to  the  republication  of  wills  of  real  and 
personal  estate,  as  the  same  formalities  are  required 
to  republish  a  will  of  either  kind  of  property. 

BJ^ect  of  republication, — ^The  effect  of  repub- 
lishing a  will  is  to  make  it  in  all  respects  as  a  new 
will  actually  made  at  the  time  of  such  republication. 
The  question  of  republication  was  a  far  more  im- 
portant question  prior  to  the  late  Will  Act  than  it 
is  likely  to  become  agam ;  because  now  the  will 
speaks  from  the  death  of  the  testator,  and  will  com- 
prehend all  property  its  terms  are  sufficient  to 
embrace,  as  well  as  include  all  persons  sufficiently 
described  therein,  although  such  lands  were  not 
purchased,  or  such  persons  born  at  the  time  the 
will  was  made  (sec.  24) ;  and  a  simple  republica- 
tion of  the  will  could  never  have  effected  more 
than  this  {Heylyn  ▼.  Heylgny  Cow.  130;  Per- 
king T.  Micklethwaite,  1  P.  Wms.  274 ;  Steed  t. 
Berrierf  Ventr.  340 ;  S.  C.  by  the  name  of  Strode 
V.  Perryer,  2  Mod.  313;  2  Lev.  243  ;  2  Show.  63), 
and,  even  then,  could  only  have  spoken  from  the 
time  of  republication. 

Effect  qf  republication  upon  lapsed  devisee, — A 
republication,  though  it  had  the  effect  of  bringing  the 
will  forward  so  as  to  make  it  speak  from  that  time, 
yet  it  would  not  have  converted  words  of  limitation 
applied  to  a  devisee  who  died  in  the  testator's  life- 
time into  words  of  purchase,  so  as  to  let  in  the  heirs 
or  children  in  the  place  of  their  deceased  ancestor 
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or  parent,  although  the  testator  was  aware  of  t^ 
death  of  the  ancestor  and  the  Mrth  of  his  children. 
(Symplon  t.  Homsby,  Pre.  Ch.  439  \  Brett  ▼. 
Bigdeiif  Cro.  Eliz.  422,  as  to  real  estate;  and 
Elliott  Y.  JDatfenport,  1  P.  Wms.  83  ;  Maybanks 
V.  Brooktt  1  Bro.  C.  C.  84  ;  Corbyn  v.  French^ 
4  Ves.  418,  435  ;  Tidwell  t.  Ariely  3  Mad.  406, 
as  to  personalty.)  Nor  has  the  statute  of  Victoria 
made  any  alteration  in  the  law  as  affects  devises  of 
estates  in  fee-simple,  or  absolute  interests  in  per- 
sonal property ;  but  in  the  instance  of  estates  tail, 
or  quasi  estates  tail,  it  enacts  that  those  estates 
shall  not  lapse  by  the  death  of  the  tenaot-in-tail  in 
the  testator's  lifetime,  provided  he  leave  issue  un- 
heritable under  the  entail  at  the  time  of  the  death 
of  the  testator.  (Sec.  32.)  And  gifts  by  the  tes- 
tator to  his  own  children,  or  other  issue  of  any  real 
or  personal  estate,  will  not  lapse  by  the  death  of 
such  children  or  issue  in  the  testator's  lifetime,  if 
such  children  or  other  issue  leave  any  issue  living 
at  the  testator's  death,  unless  a  contrary  intent  ap- 
pears by  the  will.  (Sec.  34.)  But  except  as  to 
wills' within  the  operation  of  this  statute,  the  devise 
or  bequest,  be  it  of  real'or  be  it  of  personal  estate, 
must  fail  of  effect  by  the  death  of  the  devisee  or 
legatee  in  the  testator's  lifetime,  though  limited  to 
a  man  and  his  representatives  by  the  will;  unless 
the  estate  is  limited  to  the  latter  in  such  terms  as 
to  make  them  take  as  purchasers,  in  which  case 
they  would  be  entitled  to  claim  in  their  own  right 
as  dengnatio  pertonce,  and  not  in  course  of  descent 
through  their  ancestor. 
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5.  Descents, 
Some  Tery  important  alterations  hare  been  ef- 
fected in  the  law  of  descents  by  the  recent  enact- 
ment of  the  3  &  4  Wm.  4,  c.  106.  In  attempting, 
however,  to  point  out  what  those  alterations  are, 
it  will  be  necessary  to  refer  continually  to  the  old 
law,  in  order  to  ascertain  the  extent  of  the  changes 
effected  by  the  new,  so  as  to  shew  what  is  really 
the  present  existing  law  upon  the  subject.  Ac- 
cording to  Blackstone  (vol.  ii.  p.  201),  descent  or 
hereditary  succession  is  a  title  whereby  a  man  on 
the  death  of  his  ancestor  acquires  his  estate  by 
right  of  representation  as  his  heir-at-law;  and 
as  this  depends  not  a  little  on  the  nature  of 
kindred,  and  the  several  degrees  of  consanguinity, 
it  wiU  be  previously  necessary  to  state  as  briefly 
as  possible  the  true  notion  of  kindred  or  al- 
liance in  blood.  **  Consanguinity,''  continues 
the  learned  commentator,  **  or  kindred,  is  defined 
by  the  writers  of  these  subjects  to  be  the  connec- 
tion or  relation  of  persons  descended  from  the 
same  stock,  or  common  ancestor.  This  consan- 
guinity is  either  lineal  or  collateral.  Lineal  con- 
sanguinity is  that  which  subsists  between  persons 
of  whom  one  is  descended  in  a  direct  line  from 
the  other,  as  between  John  Stiles,  the  proporittUi 
and  his  father,  grandfather,  and  great-grand- 
father, and  so  upwards ;  or  between  John  Stiles  and 
his  son,  grandson,  and  great-grandson,  and  so 
downwards,  in  a  direct  descending  line.  Every 
generation  in  this  lineal  consanguinity  constitutes  a 
different  degree,  reckoning  either  upwards  or  down- 
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wardf ;  the  father  of  John  Stiles  U  related  to  him 
in  the  first  degree,  and  so  likewise  is  his  son ;  his 
grandsire  and  grandson  in  the  second  degree ;  his 
great-grandsire  and  grandson  in  the  third.  This  is 
the  only  natural  way  of  reckoning  the  degrees  in  the 
direct  line,  and,  therefore,  nniversally  obtains,  as  well 
in  the  civil  (Ff.  38, 10, 10),  and  canon  (Decretal,l.  4, 
tit.  14),  as  in  the  common  law  (Co.  Litt.  23). 
Collateral  kindred  answers  the  same  description ; 
collateral  relations  agreeing  with  the  lineal  in  this, 
that  they  descend  from  the  same  stock,  or  ancestor, 
but  differing  in  this,  they  do  not  descend  the  one 
from  the  other.  Collateral  kinsmen,  are  snch  as 
lineally  spring  from  one  and  the  same  ancestor, 
who  is  the  root,  or  common  stock,  from  whence  aU 
these  relations  are  branched  oat.  As,  if  John  Stiles 
hath  two  sons,  who  haye  each  a  nnmerons  issne ; 
both  these  issues  are  lineally  descended  from  John 
Stiles,  as  their  common  ancestor,  and  they  are  col- 
lateral kinsmen  to  each  other ;  becanse  they  are  de- 
scended from  this  common  ancestor,  and  all  have 
a  portion  of  his  blood  in  their  yeins,  which  deno- 
minates them  eonsanffuimeoM**'  (2  Blac.  Com.  204, 
205.) 

How  the  lineal  inheritanee  descended. — By  law 
no  inheritance  can  vest  in  any  person  until  the  death 
of  the  ancestor,  the  rule  of  nemo  est  Jusres  vioentia 
being  as  fixed  a  rule  of  law,  as  that  a  limitation  to 
a  man  and  his  heirs  will  create  in  him  an  estate  in 
fee-simple.  Daring  the  ancestor's  lifetime,  there- 
fore, the  person  who  is  next  in  the  line  of  sacoession 
is  called  the  heir  apparent,  or  heir  presumptive. 
Heirs  apparent  are  such  whose  right  of  inheritance 


IN   INVESTIGATING  THE   TITLE.  409 

is  indefeasible,  provided  they  outlive  the  ancestor ; 
as  the  eldest  son,  or  his  issue,  who  must,  bj  the 
course  of  the  common  law,  be  heir  to  the  father, 
whenever  he  happens  to-  die.  Heirs  presumptive 
are  such,  who,  if  the  ancestor  should  die  imme- 
diately, would,  in  the  present  circumstances  of 
things,  be  his  heirs ;  but  whose  right  of  inheritance 
may  be  defeated  by  the  contingency  of  some  nearer 
heir  being  born  ;  as  a  brother  or  nephew,  whose 
presumptive  succession  may  be  destroyed  by  the 
birth  of  a  child ;  or  a  daughter,  whose  presumptive 
hopes  may  be  hereafter  cut  off,  by  the  birth  of  a 
son.  So  that  even  if  the  estate  had  descended  by 
the  death  of  the  owner  to  such  brother,  or  nephew, 
or  daughter  ;  in  the  former  cases  the  estate  will  be 
divested  by  the  birth  of  a  posthumous  child ;  in  the 
latter  it  will  be  wholly  divested  by  the  birth  of  a 
posthumous  son,  or  divested  as  to  one  moiety  by 
the  birth  of  a  posthumous  daughter,  as  the  estate 
will  then  devolve  upon  both  daughters  in  coparce- 
nary.    (Bro.  tit.  Desc.  58  ;  2  Black.  Com.  208.) 

Courte  and  order  qf  deteent. — It  was  an  express 
rule  of  the  feudal  law  (2  Feud.  50)  that  the  lands 
shall  descend  downwards,  and  never  ascend  up- 
wards ;  consequently,  if  a  person  had  purchased 
lands  and  died  without  descendants,  or  in  fact  with 
no  relation  on  earth  but  his  father,  the  latter  could 
in  nowise  have  inherited  those  lands.  (Feud.  20  ; 
2  Blac  Com.  212.)  But  now,  under  the  sixth  sec- 
tion of  the  statute  3  &  4  Wm.  4,  c.  106,  every 
lineal  ancestor  shall  be  capable  of  being  heir  to  any 
of  his  issue,  and  in  every  case  where  there  shall  be 
no  issue  of  the  purchaser,  his  nearest  lineal  ances- 
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tor  shall  be  the  heir,  in  preference  to  any  person 
who  would  have  been  entided  to  inherit,  either  by- 
tracing  his  descent  through  such  lineal  ancestor,  or 
in  consequence  of  their  being  descendants  of  snch 
lineal  ancestor,  so  that  the  father  shall  be  preferred 
to  a  brother,  or  sister,  and  a  more  remote  lineal 
ancestor  to  any  of  his  issne,  other  than  a  nearer 
lineal  ancestor  or  his  issue.     (Sec.  6.) 

Males  preferred  to  females. — Two  other  rules 
in  the  canon  of  descent  (2nd  and  3rd  canons),  were, 
first,  that  the  male  issue  shall  be  admitted  before 
the  female.  Secondly,  that  where  there  are  two  or 
more  males  in  equal  degree,  the  eldest  only  shall 
inherit ;  but  in  the  case  of  females  the  whole  of 
such  females  shall  inherit  together.  Thus  sons 
shall  be  admitted  before  daughters  ;  if,  therefore, 
John  Stiles  had  two  sons  and  two  daughters,  and 
died,  his  eldest  son  would  first  have  taken,  and  in 
case  of  his  death  without  issue,  then  the  other  son 
would  have  been  admitted  to  the  succession  in  pre- 
ference to  both  the  daughters  (2  Blac.  Com.  213  ; 
Hal.  H.  C.  L.  235)  ;  the  latter  of  whom,  on  the 
death  of  both  their  brothers  without  issue,  would 
both  have  inherited  as  coparceners  (Litt.  s.  5,  Hale 
H.  L.  C.  238)  ;  and  in  this  respect  the  law  still  re- 
mains unaltered. 

The  fourth  rule  or  canon  of  descents,  is,  that  the 
lineal  descendants*  m  infinitum  of  any  person  de- 
ceased shall  represent  their  ancestor,  that  is,  shall 
stand  in  the  same  place  as  the  person  himself  would 
have  done  had  he  been  living.  Thus  the  child, 
grandchild,  or  great-grandchild,  either  male  or 
female,  succeeds  before  the  younger  son,  and  so  in 
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mfinitum.  And  these  representatives  shall  take 
neither  more  nor  less,  but  just  so  much  as  their  prin- 
cipals  would  haye  done.  And  by  the  fifth  canon,  on 
failure  of  lineal  descendants  or  issue  of  the  person 
last  seised,  the  inheritance  shall  descend  to  the 
blood  of  the  first  purchaser ;  subject  to  the  three 
preceding  rules.  Thus  if  Geoffrey  Stiles  purchase 
land,  and  it  descends  to  John  Stiles,  his  son,  and 
John  dies  seised  thereof  without  issue,  whoever 
succeeded  to  this  inheritance  must  have  been  of  the 
blood  of  Geoffrey,  the  first  purchaser  of  this  family. 
(Co.  Litt.  12  ;  2  Blac.  Ck>m.  220.)  This  rule  de- 
rived  its  origin  from  the  feudal  system,  for  when 
feuds  begaa  to  be  hereditary  it  was  made  a  neces- 
sary qualification  of  the  heir  that  he  should  be  of 
the  blood,  that  is,  lineally  descended  from  the  first 
feudatory  or  purchaser;  in  consequence  whereof, 
if  a  vassal  died  possessed  of  a  feud  of  his  own  ac- 
quiring, orfeudumnovum,  it  could  not  have  descended 
to  any  but  his  own  offspring ;  no,  not  even  to  his 
brother,  because  he  was  not  descended  nor  derived 
his  blood  from  the  first  acquirer.  But  if  it  was 
feudum  antiquumf  that  is,  one  descended  to  the 
vassal  from  his  ancestors,  then  his  brother,  or  such 
other  collateral  relation  as  was  descended  and  de- 
rived his  blood  from  the  first  feudatory,  might  have 
succeeded  to  such  inheritance.  (1  Feud.  1,  s.  2.) 
In  process  of  time,  therefore,  when  the  feudal  rigour 
was  in  part  abated,  a  method  was  invented  to  let  in 
the  collateral  relations  of  the  grantee  to  the  inhe- 
ritance by  granting  him  a  feudum  notmmf  to  hold 
ut  feudum  antiquum ;  that  is,  with  all  the  qualities 
annexed  of  a  feud  derived  from  his  ancestors ;  and 
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then  the  collateral  relattom  were  admitted  to  ancoeed 
efen  in  inftnitump  becanae  they  might  have  been 
descended  from  the  first  imaginary  purchaaer,  aiiice 
it  was  not  ascertained  in  such  general  grants  whe- 
ther the  fend  shonld  be  held  «^  feudwn  patemum, 
or  feudwm  avitum,  but  ut/eudum  antiquum  merely; 
that  is  to  say,  as  a  fend  of  indefinite  antiqnity  ;  and 
therefore  the  collateral  kindred  of  the  grantee,  or 
descendants  frt>m  any  of  his  lineal  ancestors  by 
whom  the  lands  might  possibly  have  been  pur- 
chased, were  capable  of  being  called  to  the  inhe- 
ritance. Yet  when  an  estate  had  really  descended 
in  a  coarse  of  inheritance  to  the  peraon  last  seised, 
the  strict  rule  of  the  feudal  law  was  still  observed ; 
and  none  were  admitted  but  the  heirs  of  those 
through  whom  the  inheritance  had  passed.  As  for 
example,  if  lands  had  come  to  John  Stiles  by  de- 
scent from  his  mother,  no  relation  of  his  father 
as  such  could  ever  have  succeeded  as  heir  to 
those  lands ;  and  vice  versa,  if  they  had  de- 
scended  from  his  father,  no  relation  of  his  mo- 
ther as  such  could  ever  have  been  heir  to  those 
lands.  And  so  if  the  estate  descended  from 
his  father's  father,  the  relations  of  his  father's 
mother,  for  the  same  reason,  must  have  been  re- 
jected. Here,  then,  we  may  observe  that  so  far  as 
the  feud  is  really  antiquumf  the  law  traces  it  back, 
and  will  not  suffer  any  to  inherit  but  the  blood  of 
those  ancestora  from  whom  the  feud  was  conveyed 
to  the  late  proprietor.  But  when,  through  length 
of  time,  it  could  be  traced  no  farther,  as  if  it  was 
not  known  whether  his  grandfather  inherited  pater- 
nally or  maternaliy,   or  if  it  appeared  that  the 
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grandfather  waa  the  first  grantee^  and  so  took  it 
by  the  general  law  as  a  feud  of  indefinite  antiquity  ;* 
in  either  of  these  cases  the  law  admitted  the  descen- 
dants of  any  ancestor  of  the  person  last  seised, 
either  paternal  or  maternal,  to  be  in  their  dae  order 
his  heirs ;  because,  in  the  first  case,  it  was  really 
uncertain,  and,  in  the  second  case,  it  was  supposed 
to  be  uncertain  whether  the  grandfather  derived  his 
title  from  the  part  of  his  father  or  his  mother.  This, 
then,  as  Blackstone  remarks  (2  BUc.  Com.  223), 
was  the  great  and  general  principle  upon  which  the 
law  of  collateral  inheritances  depended ;  that,  upon 
failure  of  issue  of  the  last  proprietor,  the  estate 
shall  descend  to  the  blood  of  the  first  purchaser ; 
or  that  it  shall  result  back  to  the  heirs  of  the  body 
of  that  ancestor  from  whom  it  really  had,  or  was 
supposed  by  fiction  of  law  to  have,  originally  de- 
scended. (Year  Book,  12  Ed.  4, 14  ;  Fitz.  Abr.  tit. 
Descent,  2 ;  Hale,  H.  C.  L.  243.) 

Thus  stood  the  law  formerly,  but  now,  by  statute 
3  &  4  Wm.  4,  c.  106,  s.  2,  it  is  enacted,  *<  that  in 
every  case  the  descent  shall  be  traced  from  the  pur- 
chaser; and  to  the  intent  that  the  pedigree  may 
never  be  carried  further  back  than  the  circumstances 
of  the  case  and  the  nature  of  the  title  shall  require, 
the  person  last  entitled  to  the  land  shall,  for  the 
purposes  of  this  Act,  be  considered  to  have  been 
the  purchaser  thereof,  unless  it  shall  be  proved 
that  he  inherited  the  same,  in  which  case  the  person 
from  whom  he  inherited  the  same  shall  be  considered 
to  have  be^n  the  purchaser,  unless  it  shall  be  proved 
that  he  inherited  the  same ;  and  in  like  manner  the 
last  person  from  whom  the  land  shall  be  proved  to 
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have  been  inherited,  shall  in  erery  case  be  con- 
sidered to  haye  been  the  porchaser,  unless  it  shall 
be  proved  that  he  inherited  the  same/'  Upon  the 
constmction  of  this  section  of  the  Act,  it  has  been 
held  that  when  land  descends  to  the  son  of  an 
illegitimate  father,  who  is  proved  to  have  been  the 
purchaser  thereoft  and  the  son  died  seised  and  in- 
testate, and  without  issue,  such  land  does  not  de- 
volve upon  the  heir  ex  parte  matemd,  but  esdieats 
to  the  Crown  (Selw.  N.  P.  750  ;  Doe  dem.  Black- 
bum  V.  Blackbumt  1  Moo.  &  Rob.  547)  ;  which  it 
seems  it  would  not  have  done  previously  by  the  rules 
of  common  law.  (Litt.  s.  4  ;  Hale,  M.  S.  cited  2 
Harg.  Co.  Lit.  12  a,  n.  6 ;  1  Moo.  &  Rob.  549,  n.) 
That  such  a  result  was  not  the  intention  of  the 
framers  of  the  Act,  appears  from  the  report  of  the 
Real  Property  Commissioners  upon  this  very  sub- 
ject, who  say,  **  We  further  think  that  the  last 
proprietor  may  be  treated  as  if  he  had  been  the 
purchaser,  in  the  rare  case  in  which  the  line,  from 
which  the  estate  descended  to  the  last  proprietor, 
has  failed,  for  the  purpose  of  admitting  to  the  in- 
heritance his  other  relations,  rather  than  let  it 
escheat.  It  may,''  they  add,  **  seem  superfluous  to 
legislate  for  cases  like  these,  which  may  appear  very 
unlikely  to  occur  in  practice ;  they  are,  however, 
found  to  occur  in  consequence  of  the  acquisition  of 
estates  bp persons  of  illegitimate  birth^  Sfc.**  That 
the  above-mentioned  statute,  so  far  from  accom- 
plishing this  object,  produced  a  result  directly  the 
contrary,  appears  from  the  case  just  referred  to ; 
and  that  the  lands  would  not  under  those  circum- 
stances have  escheated  at  common  law,  appears 
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from  Litt.  s.  4,  and  the  case  cited  from  Hale,  b. 
M.  S.  by  Mr.  Hargrave,  Co.  Litt.  12  a,  n.  6. 
Messrs.  Moody  and  Robinson,  in  a  note  to  their 
report  of  Doe  v.  Blackburn  (p.  599),  also  observe, 
*'  that  in  order  to  effect  the  object  of  the  commis- 
sioners, there  should  perhaps  have  been  a  provision 
that  in  cases  where  the  line  of  the  first  purchaser 
was  extinct,  the  descent  might  be  traced  from  the 
person  last  seised.'' 

By  the  sixth  rule  or  canon  the  collateral  heir  of 
the  person  last  seised  must  have  been  his  next  col- 
lateral kinsman  of  the  whole  blood.  Hence,  if  a 
father  had  two  sons  by  different  wives,  they  not 
being  brethren  of  the  same  blood,  could  not  have 
inherited  to  each  other,  but  the  estate  should  rather 
have  escheated  to  the  lord.  Now,  even  if  the  father 
being  seised  of  real  estate  died,  and  his  lands  de- 
scended on  his  eldest  son,  who  entered  thereon  and 
died  seised  without  issue,  the  younger  son  could  not 
have  inherited  this  estate,  because  he  was  only  the 
half-blood  of  the  person  who  was  last  seised.  The 
absurdity  and  gross  injustice  of  this  doctrine,  not- 
withstanding the  original  feudal  principles  upon 
which  it  may  have  been  founded,  and  the  legal 
subtleties  and  refinements  by  which  it  was  sup- 
ported, is  so  obvious,  that  our  only  wonder  is  that 
it  could  so  long  have  been  allowed  to  remain  the 
law  of  the  land.  The  statute  now  under  discussion 
has  at  last,  however,  done  away  with  it,  by  first 
enacting  that  no  brother  or  sister  shall  be  consi- 
dered to  inherit  from  his  or  her  brother  or  sister, 
but  every  descent  from  a  brother  or  sister  shall  be 
traced  through  the  parent.     (Sec.  5.)    And  after- 
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wards  farther  enactiiig  (sec.  91)  that  any  person  re- 
lated to  the  person  from  whom  the  descent  is  to  be 
traced  by  the  half-blood,  shall  be  capable  of  being 
his  heir ;  and  the  place  in  which  such  relation  by  the  | 

half-blood  shall  stand  in  the  order  of  inheritance,  so  I 

as  to  be  entitled  to  inherit,  shall  be  next  after  any 
relation  in  the  same  degree  of  the  whole  blood,  and 
his  issne,  where  the  common  ancestor  shall  be  a 
male,  and  next  after  the  common  ancestor  where 
such  common  ancestor  shall  be  a  female ;  so  that 
the  brother  of  the  half-blood  on  the  part  of  the 
father  shall  inherit  next  after  the  sisters  of  the 
whole  blood  on  the  part  of  the  father,  and  their 
issue,  and  the  brother  of  the  half-blood  on  the  part 
of  the  mother  shall  inherit  next  after  the  mother." 
(Sec.  9.) 

The  seventh  or  last  role  or  canon  was,  that  in 
collateral  inheritances  the  male  stock  shall  be  pre- 
ferred to  the  female  (that  is,  kindred  from  the 
blood  of  the  male  ancestors  shall  be  admitted  before 
those  from  the  blood  of  the  female),  unless  where 
the  lands  have  in  fact  descended  from  a  female. 
Thos  the  relations  on  the  father's  side  were  admitted 
ad  infinitum  before  those  on  the  mother's  side  were 
admitted  at  all  (Lilt.  s.  4) ;  and  the  relations  of 
the  father's  fiither  before  those  of  the  father's 
mother.  This  doctrine  has  been  confirmed  by  the 
late  statute,  which  enacts  that  none  of  the  maternal 
ancestors  of  the  person  from  whom  the  descent  is 
to  be  traced,  nor  any  of  their  descendants,  shall  be 
capable  of  inheriting,  until  all  of  his  paternal  an- 
cestors and  their  descendants  shall  have  failed ;  and 
also  that  no  female  paternal  ancestor,  nor  any  of 
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her  descendants,  shall  be  capable  of  inheriting  until 
all  his  male  paternal  ancestors  and  their  descend- 
ants shall  have  failed  ;  and  that  no  female  paternal 
ancestor  of  sach  person,  nor  any  of  her  descendants, 
shall  be  capable  of  inheriting  until  all  his  male 
maternal  ancestors  and  their  descendants  shall  have 
failed/'  (Sec.  7.)  And  bj  the  section  next  immediately 
following  it  is  further  enacted,  **  that  where  there 
shall  be  a  failure  of  male  paternal  ancestors  of  the 
person  from  whom  the  descent  is  to  be  traced,  and 
their  descendants,  the  mother  of  his  more  remote 
male  paternal  ancestor  or  her  descendants  shall  be 
heir  or  heirs  of  such  person,  in  preference  to  the 
mother  of  a  less  remote  male  paternal  ancestor,  or 
her  descendants ;  and  when  there  shall  be  a  failure 
of  male  maternal  ancestor  of  such  person,  and 
their  descendants,  the  mother  of  his  more  re- 
mote male  maternal  ancestor,  and  her  descendants, 
shall  be  the  heir  or  heirs  of  such  person,  in  pre- 
ference to  the  mother  of  a  less  remote  male  maternal 
ancestor  and  her  descendants." 

fleir  mil  now  take  as  a  devisee, — Under  the  old 
law  a  devise  by  a  testator  to  his  heir-at-law  would 
have  been  void,  the  heir  in  such  case  taking  by 
descent  as  his  better  title ;  and  so  the  law  still  re- 
mains with  respect  to  the  heirs  of  all  testators  who 
died  previously  to  the  year  1834.  (Stat.  3  &  4 
Wm.  4,  c.  106,  s.  11.)  The  reason  assigned  that 
the  heir  should  take  by  descent,  and  not  by 
the  devise,  was  that  the  former  conferred  a  better 
title  by  taking  away  the  entry  of  such  as  might 
possibly  have  a  right  to  his  estate;  whereas,  if 
he  had  claimed  by  devise,  he  would,  being  in  only 
2  B 
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as  a  pnrchaaer,  luiTe  been  deprived  of  thia  advan- 
tage. {Ckoimley's  oaae,  Dyer,  124,  pi.  38  ;  Flov. 
645  ;  1  RoU.  Abr.  626  ;  Cro.  Eliz.  833 ;  Vanghan, 
721 ;  Gilb.  Dev.  110 ;  Badger  t.  Lloyd,  1  Lord 
Rajm.  523,  527 ;  1  Salk.  233 ;  Com.  62 ;  SmiiM 
▼.  Trigfft,  1  Str.  487 ;  Hurti  ▼.  Winekeisea  (Bari 
of),  2  Bur.  879 ;  1  W.  Blackat.  187.)  Thia  eon- 
stmction  waa  indeed  carried  ao  far,  that  a  deviae 
to  the  heir  for  life,  if  there  waa  no  limitation  over, 
would  have  been  void,  hia  life  estate  merging  in 
the  fee,  which  being  undisposed  was  thaa  left  to 
descend  npon  him.  (3  Leon.  26.)  So  alao  a 
limitation  to  the  heir  in  fee  after  an  eatate  tail 
{Nottingham  y.  Jennmg$,  1  Salk.  234),  or  an  ea. 
tate  for  life  {Praton  ▼.  Holmet,  Sty.  148 ;  1  RoU. 
Abr.  626),  would  have  been  void,  and  the  heir 
would  have  taken  by  descent,  and  not  under 
the  will.  In  like  manner,  also,  a  devise,  to 
the  heir  and  another,  aa  tenants  in  common, 
would  have  been  void  as  to  the  heir^  and  he  woold 
have  taken  the  moiety  devised  to  him  in  predaely 
the  same  manner  as  if  it  had  been  left  to  descend 
upon  him.  And  where  lands  were  subjected  by  the 
will  to  a  charge,  with  a  devise  over  to  the  heir  in 
fee,  he  would  still,  notwithstanding  his  estate  waa 
onerated  with  incumbrance,  have  taken  by  descent, 
and  not  by  purchase*  (Haynsworth  v.  Pretty, 
Cro.  Eliz.  833 ;  S.  C.  Moor,  644 ;  Clerk  v.  iSmtM, 
Com.  72 ;  S.  C.  1  Salk.  241 ;  AUam  v.  Heber, 
Str.  1270 ;  Emerion  v.  JncMtrd,  1  Lord  Raym. 
728 ;  Chaplin  v.  Leroux,  5  M.  &  S.  14  ;  Doe  dem. 
Pratt  V.  THmint,  1  B.  &  Aid.  530.)  And  the  law 
would  have  been  the  same,  although  from  the  cir- 
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cnmstances  of  the  case  it  might  have  been  more 
beneficial  for  the  heir  to  have  taken  by  purchase  than 
by  descent.  {Hedger  ▼.  Bow,  3  Lev.  127.)  And 
the  rule  applied  equally  to  copyholders  of  inherit- 
ance, as  to  freehold  estates.  (Lord  Raym.  4,  8, 
829 ;  Doe  v.  Timiniy  1  Bam.  &  Aid.  530.)  But 
where  a  different  estate  was  given  by  the  will  from 
that  which  would  otherwise  have  descended  on  the 
heir,  the  devise  would  then  have  been  allowed  to 
prevail,  and  the  heir  would  have  been  in  as  a  pur- 
chaser. As,  for  example,  where  a  man  devised  to 
A  and  B,  his  daughters  and  co-heirs  in  fee,  who 
were,  under  those  circumstances,  held  to  have  taken 
as  purchasers ;  because,  instead  of  the  lands  de- 
volving upon  them  as  coparceners,  they  were  cre- 
ated joint  tenants  by  the  will,  with  benefit  of  sur- 
vivorship. {Bear* 9  case,  Leon.  112;  Co.  Litt. 
1636.)  And  although,  as  we  have  already  seen,  a 
devise  to  the  heir  and  another  as  tenants  in  com- 
mon, will  not  prevent  the  heir  taking  the  moiety  so 
devised  to  him,  by  descent,  yet  if  the  devise  had 
been  to  him  and  another  in  fee  generally,  or  as 
joint  tenants  in  fee  (in  either  of  which  instances  an 
estate  in  joint  tenancy  would  have  been  created), 
the  heir  would  then  have  taken  as  a  purchaser ;  be- 
cause he  would  have  taken  a  different  estate  from 
what  would  have  descended  on  him,  and  trans- 
missible in  a  different  manner,  viz.  an  estate 
in  joint  tenancy,  subject  to  survivorship  in  a 
stranger.  Also,  in  some  cases,  the  devise  was 
holden  to  be  good  in  part,  and  void  in  part ;  as 
where  a  man  devised  one  moiety  of  Blackacre  to  B, 
his  heir-at-law  and  his  heir  in  fee,  and  the  other 
2b2 
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moietj  to  him  in  tail,  in  which  case  the  hdr  would 
have  been  constmed  to  have  taken  the  fee  as  heir 
bj  descent  in  the  one  moiety,  and  the  estate  tall 
as  a  devisee  and  purchaser  in  the  other  moietj. 
(2  Lord  Raym.  830.)  Whether  the  mle  above  laid 
down  ought  to  extend  to  a  testamentary  appoint- 
ment, does  not  appear  to  have  been  satisfactorily 
settled.  In  one  case,  indeed,  it  appears  to  haTe 
been  decided  that  the  mle  did  apply  to  a  case  of 
that  kind.  (Hursi  ▼.  WineheUea,  2  W.  Blackst. 
187 ;  S.  C.  2  Bur.  879.)  Bnt  the  correctness  of 
this  decision  has  been  mnch  questioned,  and  it  is 
▼ery  donbtfol  if  it  would  be  followed ;  still  the 
point  has  never  since  been  determined.  It  appears, 
however,  to  have  arisen  in  the  case  of  Baldwin  t. 
8neyd  (3  Bro.  &  Bing.  243),  yet  the  opinion  of  the 
Court  of  Common  Pleas,  to  which  a  case  from 
Chancery  was  sent,  being,  that  the  will  of  the 
testatrix  (the  determination  of  whose  coverture  had 
enabled  her  to  dispense  with  the  power  if  she 
pleased)  did  mot  operate  ae  an  appointmeni,  but 
took  effect  out  of  her  ownership,  and  it  became  un- 
necessary to  decide  the  question.  (See  also  1  Jann^ 
Pow.  Dev.  427,  n.  2.) 

Operation  and  ^eet  qf  the  statute. — As  the  law 
fbrmerly  stood,  therefore,  the  heir  would  never  have 
taken  by  purchase  under  his  ancestor's  will,  where 
the  interest  devised  to  him  would  not  have  been  in- 
consistent with  that  which  would  have  devolved 
upon  him  in  a  due  course  of  descent,  either  as  the 
whole,  or  as  part  of  the  undisposed  real  property 
of  such  ancestor.  In  this  respect  the  law  is  com- 
pletely altered  hy  the  statute  now  under  oonsiderm- 
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tion,  by  tiie  third  section  of  which  it  is  enacted, 
"  that  when  any  land  shall  have  been  devised,  by 
any  testator  who  shall  die  after  the  31st  day  of 
December,  1833,  to  the  heir,  or  to  the  person 
who  shall  be  the  Leir  of  such  testator,  such  heir 
shall  be  considered  to  have-  acquired  the  land 
as  a  devisee  and  not  by  descent."  Previously  to 
this  enactment,  the  heir  had  been  deprived  of 
the  advantages  he  would  have  derived  from  the 
descent,  tolling,  or  taking  away  a  right  of  entry, 
by  an  Act  passed  in  the  same  session  (3  &  4 
Wm.  4,  c.  27),  which  after,  with  some  few  excep- 
tions, abolishing  all  real  actions,  enacts,  *'  that  no 
descent  cast,  discontinuance,  or  warranty,  that  may 
happen  or  be  made  after  the  31st  day  of  Decem- 
ber, 1833,  shall  toll  or  defeat  any  right  or  entry 
or  action  for  the  recovery  of  land/'  (Sec.  39.) 
The  remaining  part  of  the  third  section  of  the  3  &  4 
Wm.  4,  G.  106,  next  proceeds  to  enact,  "  that  when 
any  land  shall  have  been  limited  by  any  assurance 
executed  after  the  said  3l8t  day  of  December,  1833, 
to  the  person  or  to  the  heirs  of  the  person  who  shall 
thereby  have  conveyed  the  same  land,  such  person 
shall  be  considered  to  have  acquired  the  same  as  a 
purchaser,  by  virtue  of  such  assurance,  and  shall 
not  be  considered  to  be  entitled  thereto  as  his  for- 
mer estate  or  part  thereof."  And  by  the  section 
next  immediately  following  (section  4),  it  is  further 
enacted,  **  that  when  any  person  shall  have  ac- 
quired any  land  by  purchase  under  a  limitation  to 
the  heirs  or  the  heirs  of  the  body  of  any  of  his  an- 
cestors contained  in  any  assurance  executed  after  the 
said  31st  day  of  December,  1833,  or  under  a  limita- 
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tion  to  thehein  or  to  the  heirs  of  the  body  of  anj 
of  his  ancestors,  or  under  any  limitation  haying  the 
same  effect,  contained  in  any  will  of  any  testator 
who  shall  depart  this  life  after  the  said  31st  day  of 
December,  1833,  then  and  in  any  of  such  cases  the' 
land  shall  descend,  and  the  descent  thereof  shall  be 
traced  as  if  the  ancestor  named  in  such  limitation  had 
been  the  purchaser  of  such.hmd."  The  eleventh 
seetionof  the  statute,  however,  enacts,  "timt  this 
Act  shall  not  extend  to  any  descent  whicb  shall 
take  place  on  the  death  of  any  person  who  shaU  die 
before  the  1st  day  of  January,  1834/'  But  the  next 
section  (sec.  12)  enacts,  '*that  where  any  assurance, 
executed  before  the  said  1st  day  of  January,  1834; 
shall  contain  any  limitation  or  gift  to  the  heir  or 
heirs  of  any  person  under  which  the  person  or  per- 
sons answering  the  description  of  hdr  shall  be  en- 
titled to  an  estate  by  purchase,  then  the  person  or 
persons  who  would  have  answered  such  descriptioii 
of  heir  if  this  Act  had  not  been  made,  shall  become 
entitled  by  virtue  of  such  limitation  or  gift,  whether 
the  person  named  as  ancestor  shall  or  shall  not  be 
living  on  the  said  1st  day  of  January,  1834." 

DB9cendetnt8  of  atiainied  persons  may  now  tf|. 
herii. — Under  the  old  law,  one  of  the  consequences 
of  attainder  was  the  corruption  and  extinction  of 
hereditary  blood,  so  that  the  attainted  person  was 
not  only  incapable  himself  of  inheriting,  but  also 
obstructed  the  descent  to  his  posterity,  in  all  cases 
where  they  were  obliged  to  derive  their  title  through 
him  from  any  remote  ancestor.  This,  Blackstone 
observes,  was  a  refinement  upon  the  ancient  law  of 
fends,  which  allowed  that  the  grandson  might  be 
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heir  to  his  ^ndfather,  though  the  son  in  the  in- 
termediate generation  was  guilty  of  felony.  (Van- 
Leeawen,  in  2  Fend.  31 ;  2  Blac.  Com.  254.)  But 
by  the  law  of  England,  a  man's  blood  was  consi- 
dered to  have  been  so  nniversally  corrupted  by 
attainder,  that  his  sons  could  neither  have  inherited 
to  Mm,  nor  to  any  other  ancestor  (Co.  Litt.  391), 
at  least  on  the  part  of  their  attainted  ftither.  This 
corruption  of  blood  could  not  have  been  absolutely 
removed  but  by  the  authority  of  Parliament.  The 
king  might,  indeed,  have  excused  the  public  punish- 
ment of  the  offender,  but  he  could  not  hare  abo- 
lished the  prirate  right  which  had  accrued  to  indi- 
viduals as  a  consequence  of  the  criminal's  attainder. 
If,  therefore,  a  man  had  a  son,  and  was  attainted, 
and  was  afterwards  pardoned  by  the  king,  this  son 
could  never  have  inherited  to  his  father,  or  his 
father's  ancestors ;  because  his  paternal  blood  being 
then  considered  as  once  thoroughly  corrupted  by 
his  father's  attainder,  must  continue  so  ;  but  if  the 
son  had  been  bom  after  the  pardon,  he  might  then 
have  inl^erited ;  because,  by  the  pardon,  the  father 
was  made  a  new .  man,  and  might  thus  have  con- 
veyed newly  Inheritable  blood  to  his  children.  This 
corruption  of  blood  thus  arising  from  feudal  princi- 
ples was  long  looked  upon  as  a  peculiar  hardship, 
because  the  oppressive  part  of  the  feudal  tenures 
having  been  abolished,  it  seemed  most  unreasonable 
to  preserve  one  of  their  most  inevitable  conse- 
quences; namely,  that  the  children  should  not  only 
be  reduced  to  present  poverty,  but  also  laid  under 
future  difficulties  of  inheritance  on  account  of  the 
guilt  of  their  ancestors.    And,  therefore,  in  most. 
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if  not  «U,  of  the  new  felonies  created  bj  Act  of  Par- 
liament tince  the  reign  of  Henry  the  Eighth,  it  is 
declared  that  they  shall  not  extend  to  any  corrup- 
tion of  blood ;  and  by  the  statute  7  Anne,  c.  21  (the 
operation  of  which  is  postponed  by  the  statute 
17  Geo.  2,  c.  39),  it  is  enacted,  that  after  the 
death  of  the  late  Pretender  and  his  sons,  no  at- 
tainder for  treason  shall  extend  to  the  disinheriting 
any  heir,  nor  the  prejadiee  of  any  person  other  than 
the  offender  himself ;  which  provisions,  Blackstone 
sajrs,  have  indeed  carried  the  remedy  farther  than 
was  required  by  the  hardship  above  complained  of ; 
which  is  only  the  future  obstruction  of  descents 
where  the  pedigree  happens  to  be  deduced  through 
the  blood  of  an  attainted  ancestor.  (2  Blac  Ck>m. 
256.)  And  now,  by  the  10th  section  of  the  sUtnte 
3  &  4  Wm.  4,  c.  106,  it  is  enacted,  ''  that  when 
the  person  from  whom  the  descent  of  any  land  is  to 
be  traced  shall  have  any  relation  who,  having  been 
attainted,  shall  have  died  before  such  descent  shall 
have  taken  place,  then  such  attainder  shall  not  pre- 
vent any  person  from  inheriting  such  land  who 
would  have  been  capable  of  inheriting  the  same,  by 
tracing  his  descent  through  such  relation,  if  he  had 
not  been  attainted,  unless  such  land  shall  have 
been  escheated,  in  consequence  of  such  attainder, 
before  the  Ist  of  January  1834.*' 
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PRINCIPAL  MATTERS  CONTAINED  IN  VOLUME  I. 


ABANDONMENT:— 
Of  contract,  its  operation  on  a  previous  will,  309. 

ABATEMENT  :— 
In  price  for  a  deficiency  in  quantity,  when  allowed,  17,  26. 

ABSTRACT  :— 
Clause  stipulating  that  vendor  will  supply  at  his  own 

expense,  30. 
Venaor's  solicitor  should  deliver  at  appointed  time,  308. 
If  no  time  stipulated,  should  be  delivered  in  a  convenient 

time,  208. 
Purchaser's  solicitor  should  demand  if  not  delivered  in 

time,  when,  209> 
By  whom  to  be  prepared,  209f  210. 
Heading  of,  311. 
RootoftiUe,  313,  814. 
Pedigree  should  accompany,  when,  314. 
Of  advowsons,  must  be  traced  back  further  than  other 

titles,  214,  215. 
Practical  directions  for  preparing,  315,  330. 
Documents  should  be  inserted  in  according  to  their  re- 
spective priorities,  316,  321. 
When  double  will  be  necessary,  317. 
In  the  case  of  copvholds,  317,  318. 
Also  in  the  case  of  leaseholds,  318. 
Also  where  the  property  is  of  various  tenures,  318. 
Of  an  advowson,  statement  of  presentations  should  be  set 

out  in,  318,  319. 
How  the  different  documents  should  be  arranged  in,  210, 

836. 
How  the  various  clauses  should  be  arranged,  219,  320. 
Deeds,  how  to  be  abstracted,  219>  320. 
Wills,  220. 


426  INDBX. 

ABSTRACT— MttfiMM^ 
AeU  of  Piriiament,  9M,  SSI. 
Order  in  iriiidi  docomenta  should  be  abetneted,  SSI. 
How  the  date  and  parties  ihould  be  set  oat  in,  SSI. 
StanqM  sho«ild  be  mentioned  in,  when,  SSS. 
~    '    '•  how  to  be  set  forth  in,  SSS,  SSS. 
I  should  set  out  in,  SSS. 


ntin*  elaase  to  be  inserted  in,  SSS. 
eels,  how  to  b 


Pfereels,  bow  to  be  described  in,  SSS,  SS4. 

Bwqptaons,  if  any,  should  be  set  out  verbatim  in,  SS4. 

Gencnl  words  usually  inserted  shortly  in,  SS4. 

flabendnm  how  to  be  set  oat  in,  SS4,  SSS. 

As  to  the  reddendum  clause,  SSS. 

Dedantion  of  uses,  &e.,  how  to  be  set  out  in,  SSS,  SS6. 

Covenants  how  to  be  abatrscted,  SS6. 

Execution  of  documents  should  be  stated  in,  SS7,  SS8. 

Memorandum  of  reoemt  should  be  mentioned  in,  SSS. 

Attendant  terms  should  be  act  out  in,  SSQ. 

Mesne  assignments  of  may  be  set  oat  in  shortly,  SS9. 

Copyholds  how  to  be  abstracted  in,  SSp. 

Wm  how  to  be  inserted  in,  SSg,  S31. 

Probate  should  be  mentioned  in,  when,  S31. 

Rnes  and  recoveries  how  to  be  set  out  in,  S31. 

Tlw  liMt  of  regiatratMn  nAen  necessary  shoald  be  iMitieed 

in,  SSI. 
Judgments,  if  any,  shoold  also  be  mentioned  in,  S34. 
Also  decrees,  SS4. 

Descents  shoold  be  stited  in,  according  to  tlM  foeta,  S34. 
How  matters  of  fact  should  be  set  forth  in,  SSS. 
Cancellation  <tf  documents  should  be  noticed  in,  how,  SSS. 
Duties  oi  purchaser's  solicitor  respecting,  SS7. 
Should  compare  with  title-deeds,  &e.,  SS7. 
Should  be  submitted  to  counsel,  SSS. 
Practical  suggestkms  as  to  the  perusal  of,  SSl^. 
How  to  analyie,  S40. 

ACKNOWLEDGMENTS  t— 
Of  married  women,  unless  otherwise  stqmlated  for,  must 

be  defirayed  by  rendor,  34. 
<3anse  directing  that  these  ^t******  shall  be  bone  by 

Tendor,  34. 

ACIIES:— 

Number  of  ahould  be  set  out  in  conditions  of  sale,  how, 

13,  14. 
Pn^KNTtion  which  local  bears  to  standard  measure  of  must 

be  ntedfied  in  the  aqpreement,  18. 
Wilful  misdescription  m  number  of  will  vitiate  sale,  when, 

36. 
dense  statii^  diat  number  is  bdiered  to  be  conect,  but  is 

not  wairsnted  to  be  so,  36. 
Tliat  error  in  desci^>tion  of  shall  not  annul  sale,  bat  pur- 

diaser  shall  receive  fompensarinn  for  deficiency,  36. 

ACT  OP  BANKRUPTCY:— 
(See  Bankrupti^.) 
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ACT  OF  PARLIAMENT :— 
How  to  be  abstracted,  S20,  S34. 
Printed  fonn  of  should  accompany  abstract,  334. 

ADMEASUREMENT  :— 
(See  Measurement.) 

ADMINISTRATION  :— 
Letters  of  should  be  abstracted,  835. 
Should  be  specified  whether  general  or  special,  335. 
Also  the  name  of  the  court  out  of  which  they  were  granted, 

335. 
Best  proof  of  intestacy,  235. 
Clause  directing  that  the  expense  of  obtaining  shall  be 

borne  by  purchaser,  38,  clause  8. 

ADMINISTRATORS  :— 
Have  an  absolute  power  of  disposition  over  the  efTects  of 

the  intestote,  191. 
But  have  only  a  joint  authority,  consequently  all  mutt 

concur  in  the  disposition,  19 1. 
Otherwise,  in  the  case  of  one  of  several  executors,  191  • 
Disabled  from  purchasing  any  of  the  intestate's  effects, 

306. 

ADVANCEMENT:— 

Purchase  by  a  father  in  the  name  o/a  child  will  be  so  con- 
sidered, when,  193,  197. 

Will  be  so  considered  notwithstanding  the  child  be  illegi- 
timate, 193. 

So  if  the  purchase  be  made  in  the  joint  names  of  father 
and  son,  194. 

Also  if  made  by  grandfsther,  if  father  be  dead,  194. 

Otherwise,  if  father  be  living,  194. 

Or  if  child  be  already  advanced,  195. 

What  acts  of  the  father  will  repel  the  presumption  of,  196. 

Purchases  by  way  of,  when  firaiudulent  against  cre<£tors, 
196. 

Practical  remarks  respecting,  193,  196. 

Purchase  in  the  name  of  a  wife  when  to  be  considered  as, 
193. 

ADVERTISEMENTS  :— 
Should  state  time  and  place  of  sale,  10. 
Name  of  auctioneer  and  vendor's  agent,  10. 
Should  contain  a  description  of  the  property,  10. 
In  case  sale  does  not  take  place,  notice  thereof  should  be 

given,  11. 
How  managed  when  the  property  is  sold  under  a  decree,  11. 

ADVOWSON:— 
Title  to  must  be  traced  back  further  than  in  other  de- 
scriptions of  property,  814,  815. 
Puidiaser  is  entitled  to  a  list  of  presentations  to,  818, 8I9. 
Title  to  ought  to  extend  over  a  period  of  100  years,  815, 8I9. 
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AOENT:— 
Name  of  slioald  be  mentioned  in  advertisement  of  pro- 

pertj,  11. 
Vendor's  solicitor  will  become  for  purchaser,  if  permitted 

to  prepare  the  conveyance,  38. 
Notice  to  considered  notice  to  principal,  38,  39. 
If  he  si^  as  such,  it  should  be  so  stated,  4S. 
Otherwise  personally  liable,  49. 
Need  not  b«  appointed  by  writing,  when,  50,  73,  93. 
Auctioneer  when  so  considered  for  both  parties,  50,  61. 
Must  be  a  third  party,  93. 

Neither  of  the  contracting  parties  can  be  for  the  other,  9S. 
Cannot  bring  an  action  in  his  own  name,  93. 
Signature  by  elerk  of,  insufficient  to  bind  principal,  when, 

83. 

AGREEMENT  :— 
Matters  antecedent  to  should  be  first  considered,  2,  s. 
Short  form  of  should   be  attached  to  the  conditions  of 

sale,  40. 
Form  of  to  be  signed  by  vendor  or  his  agent,  41,  No.  1. 
Ditto,  by  purchaser  or  his  agent,  41,  No.  8. 
If  signed  oy  agent,  it  should  be  so  stated,  42. 
Terms  of  should  be  explicitly  set  forth  in,  66. 
Parol  evidence  inadmissible  to  explain  the  terms  of,  66,  66. 
Must  be  in  writing,  66. 
Must  be  signed  by  the  party  or  his  agent,  66. 
Must  be  properly  stamped,  66. 
Parol,  when  executed,  now  far  binding,  78,  80. 
What  will  be  considered  a  sufficient  signature  to,  89*  93. 
Binding  on  party  signing,  though  unsigned  by  ^e  other 

contracting  party,  92. 
May  be  entered  into  by  agent,  when,  92. 
Must  contain  all  the  terms  of,  94. 
Also  the  names  of  vendor  and  purchaser,  Qi. 
The  description  of  the  property,  94. 
Also  the  price  to  be  paid,  94. 
Auctioneer's  receipt  will  not  amount  to,  unless  it  contains 

the  whole  terms  of,  94. 
How  established,  through  correspondence  by  letter,  95, 96. 
Practical  instructions  for  framing,  96,  107. 
What  form  the  essential  terms  of,  96. 
Special  stipulations  often  inserted  in,  which  are  not  usual 

in  ordinary  conditions  of  sale,  97- 
Must  be  stamped  before  they  can  be  given  in  evidence,  107. 
What  stamps  will  be  necessair for,  107,  HI* 
Want  of  stamp  does  not  avoid,  when,  109. 
When  it  will  be  ordered  to  be  delivered  up  to  be  stamped, 

109. 
Unstamped  part  of,  when  admissible  as  secondary  evidence, 

109,  110. 
What  are  exempt  At>m  stamp  duty,  recent  enactments  re- 
specting the  stamps  for,  110,  111. 
Precedents  of  forms  of,  to  sell,  will  revoke  a  prior  will, 

when,  361,  362. 
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ALIENS  :~ 
Incapable  of  holding  lands,  179* 
Recovery  by  baa  been  holden  good,  when,  179* 
Cannot  be  appointed  protector  of  a  settlement,  141,  179< 
Not  disabled  from  purchasing,  but  only  from  holding 

lands,  200. 
May  hold  leasehold  premises  for  purposes  of  trade,  when, 

200. 
If  naturalized,  may  hold  lands  subsequently  acquired,  SCO. 

ALL:— 
General  devise  under  those  terms  incapable  of  passing 
real  estate,  267. 

ANNUITIES  :— 
Are  a  fatal  objection  to  a  title,  when,  18,  19« 
When  not,  19. 

Clause  stating  that  property  is  to  be  sold,  liable  to,  19* 
Contracts  entered  into  by  infants  for  the  purchase  of,  void, 
128. 

ANNULLING  SALE  :— 
Clause  for,  in  case  vendor  has  a  lesser  interest  than  he 

contracted  to  sell,  33. 
Proviso  for,  39,  40. 

ANSWER:— 
When  defendant  confesses  agreement  by,  he  will  be  bound 

to  perform  it,  so,  83. 
When  not,  aemblCt  81. 

APPOINTMENT  :— 

(See  Power.) 

ARBITRATION  :— 
Clause  that  disputes  respecting  value  of  timber  shall  be 

settled  by,  35. 
Ditto  where  there  is  a  defidencv  in  number  of  acres,  36. 
Ditto  where  no  title  can  be  made  to  some  of  the  lots,  36. 

ASSIGNEES  OF  BANKRUPTS:— 
Property  of  bankrupt  will  vest  in,  without  conveyance  or 

assigment  to,  l66. 
Should  sell  at  the  earliest  opportunity,  why,  l65,  166. 
May  sell  by  private  contract,  l66. 
Bound  to  produce  a  good  title,  166,  167. 
Disabled  from  purchasing^  bankrupt's  estate,  198,  20S. 
Practical  remarks  respectmg  sales  by,  l65,  205. 

ATTESTATION  :— 
(See  Deeds,  Wills,  &c.) 

ATTESTED  COPIES  :— 
Must  be  supplied  at  vendor's  expense,  when,  6. 
Practical  observations  respecting,  6,  37,  38. 
Clause  stipulating  that  vendor  shall  be  at  expense  of,  37. 
Ditto  that  purchaser  shall  pay  for,  37,  38. 


430  INDKX. 

ATTORNEY  :— 

(See  Solicitor.) 

ATTORNEY  :— 

(Power  of.) 

Should  be  abstracted  when  a  deed  is  executed  under,  SS8. 

Purchaaer  not  bound  to  take  conveyance  under,  when,  379- 

AUCTION  :— 

Manner  of  conducting  sales  bj,  49, 64. 

AUCTIONEER:— 
Name  of  should  be  inserted  in  adyertisements,  10. 
Also  in  conditions  of  sale,  12. 

Cannot  maintain  an  action  in  his  own  name,  when,  98. 
Duties  of,  49,  53. 

Agent  for  both  vendor  and  purchaser,  how  fUf  60,  54. 
Liabilities  of  with  respect  to  deposit,  51,  53. 
Should  be  cautious  or  selling  without  proper  authority,  53. 
Should  take  care  to  name  his  principal,  53,  54. 
Losses  incurred  by  insolvency  of  must  be  borne  by  ven- 
dor, 64. 
Cannot  purchase  the  property  he  is  employed  to  sell,  205. 

AUCTION  DUTY  :— 
Now  repealed,  29,  33,  34. 
Practical  remarks  respecting,  33. 

BANKRUPT  :— 
Formerly  deprived  of  all  power  of  disposition,  163,  l64. 
Afterwards,  sale  by  not  to  be  impeached  after  five  years, 

164. 
Since  reduced  to  two,  how,  l64. 
All  conveyances  byj  rendered  valid,  when,  l64,  l65. 
Property  of,  how  vested  in  his  assignees,  1 65,166. 
Estate  tail  of,  how  formerly  barred,  I67,  168. 
Acts  of,  how  void,  as  against  commissioners,  17O. 
Bargain  and  sale  by  commissioners  formerly  necessary  to 

bar  estate  tail  of,  167, 168. 
How  now  barrable,  I69. 

BANKRUPTCY  :— 
Stipulation  that  fiat,  or  other  proceeding,  if  required  to  be 
entered  of  record,  to  be  done  at  vendor's  expense,  46. 

BASE  FEE  :— 
Only  will  pass  when  estate  tail  has  been  barred  by  fine,  1S6. 
Also  where  tenant  in  tail  conveys  without  protector's  con- 
sent, 136, 143,  145. 
Will  be  enlarged,  when,  145. 
May  become  absolute  by  confirmation,  how,  146. 

BIDDINGS:— 
Upon  being  made,  auctioneer  should  declare  the  amount  of, 
49. 
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BIDDINGS— ron/imf«tf. 
Not  complete  till  knocking  down  of  the  hammer,  61. 
Opening  of,  incidental  to  sales  under  decree,  60. 
Practical  observations  respecting,  60,  64. 
Application  for,  how  to  be  made,  63,  64. 

BILLS  OF  EXCHANGE  :— 
If  auctioneer  takes  in  payment,  he  will  be  personally  re- 
sponsible if  they  are  not  duly  pud,  68. 

BIRTHS  :— 
Expense  of  evidence  respecting,  must  be  borne  by  vendor, 

31. 
Clause  exonerating  vendor  from  this  liability,  99. 
How  to  be  abstracted,  221. 

BOUNDARIES  :— 
Clause  relating  to,  when  freehold  and  copyhold  lie  inter- 
mixed, 37. 

CANCELLATION:— 
Of  lease  will  not  annul  it,  when,  72,  236. 
Of  deed  does  not  restore  the  prior  estate,  235,  286. 
Of  will,  how  far  a  revocation,  S96,  397,  398. 

CHATTELS  REAL  :— 
(See  Terms  of  Years.) 

CHILDREN  :— 
Purchases  in  the  name  of  an  advancement  for,  when,  193, 

196. 
When  a  word  of  limitation,  301,  302. 
May  be  put  to  their  election,  when,  349. 

CODICIL  :— 

Operation  o  . 

^w  affected  by  recent  enactments,  403. 


Operation  of,  to  republish  a  will  of  lands,  403,  405,  406. 
How    -       "  .      .- 


COMMISSION  OP  BANKRUPTCY  :— 
How  to  be  abstracted,  232. 

COMMISSIONERS  OF  BANKRUPTCY:— 
Bargain  and  sale  by,  formerly  usual  mode  of  barring  bank- 
rupt's estate  tail,  167,  I68. 
Not  now  necessary,  169. 

Empowered  to  confirm  voidable  estates,  how,  I69. 
Effect  of  dispositions  by,  170,  171* 
How  effected,  171. 
Disabled  from  purchasing  bankrupt's  property,  206. 

COMMITTEE  OF  LUNATIC  :— 
May  avoid  acts  done  by  lunatic,  when,  120. 
Cannot  maintain  ejectment,  120. 
Caimot  purchase  limatic's  estate,  206. 
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CONDITION  :— 

Subsequent,  noay  be  defeated,  wbep,  135,  315. 

To  restrain  tenant  in  tail  from  barring  entail,  void,  135. 

What  may  be  valid,  316,  324. 

In  restraint  of  marriage,  how  construed,  320,  323. 

To  avoid  estate  on  bankruptcy  or  insolvency,  valid,  323. 

When  an  estate  may  be  enlarged  upon,  323, 324. 

Not  to  dispute  will,  how  construecU  325. 

CONDITIONAL  LIMITATIONS  :— 
Distinction  between  and  contingent  remainders,  310,  312. 
Not  valid  at  common  law,  312. 
How  £ar  barrable,  316. 
Of  the  requisites  to  support,  315,  324. 
Will  not  be  defeated  although  preceding  estate  never  takes 

place,  318. 
Aliter  if  it  takes  place  and  fails  afterwards,  318,  319. 

CONDITIONS  OF  SALE  :— 

Preliminary  observations  respecting,  3. 

May  protect  vendor  from  difficulties  occasioned  by  defence 
to  the,  when,  ?• 

Practical  directions  for  preparing,  13,  47. 

Cannot  be  raised  by  parol,  12, 15. 

How  they  should  commence,  12. 

What  parties  should  be  named  in,  12. 

How  particulars  annexed  to  should  be  set  out  in,  13. 

When  of  leaseholds,  vendor's  interest  should  be  stated  ac- 
according  to  the  fuctf  why,  14,  15, 16. 

Parcels  in  should  never  be  exaggerated  in  quantity,  l6. 

Clause  directing  that  a  mistake  in  relative  proportions  of 
parcels  should  not  vitiate  sale,  25. 

Clause  that  lots  shall  be  put  up  at  a  price  named  by 
auctioneer,  28. 

Clause  that  highest  bidder  shall  be  the  purchaser,  28. 

Clause  that  each  bidder  shall  not  offer  lesss  than  a 
specified  sum,  29. 

Clause  that  highest  bidder  shall  pay  auctioneer,  29. 

Cause  as  to  payment  of  deposit,  29* 

Clause  where  purchaser  is  |to  pay  interest  on  purchase- 
money,  30. 

Clause  where  vendor  is  apprehensive  he  may  possibly  be 
unable  to  confer  a  ^ood  tide,  30. 

Clause  that  vendor  will  produce  a  good  title,  30. 

Clause  that  the  expense  of  conveyance  or  assignment  of 
outstanding  estates  shall  be  borne  by  pmrchaser,  82. 

Practical  observations  respecting,  31,  32. 

Clause  that  recital  of  facts  contained  in  documents  of  20 
years  old  shall  be  sufficient  evidence  thereof,  32. 

Clause  that  vendor  shall  be  at  the  expense  of  the  produc- 
tion of  muniments  of  title  not  in  vendor's  possession, 
32. 

also  of  attested  or  other  copies,  &c.,  32. 

Practical  suggestions,  32. 
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CONDITIONS  OF  SALE—cotUinued. 
Clause  directing  that  vendor  shall  bear  th*  ezpense  of  dis- 
entailing deeds,  34. 

also,  acknowledsments  of  married  women,  34. 

— .  that  timber  shall  be  taken  at  a  valuation,  35. 

also  fixtures,  35. 

that  number  of  acres  as  stated  is  supposed  to  be 

correct,  but  is  not  warranted  to  be  so,  36. 

that  compeosatioa  shall  be  aUowed   in  case  of 

deficiency,  30. 

—  that,  if  title  cannot  be  naade  as  to  smne  of  the  lots, 
contract  shall  be  good  as  to  residue,  30. 

that  vendor  ihall  be  allowed  to  retain  title-deeds, 

87. 

*      that  conveyance  shall  be  prepared  by  purchaser's 

solicitor,  39* 

that  vendor's  solicitor  shall  prepare  tconveyance,  89> 

that  if  purchaser  shall  fau  to  comply  with  con- 
ditions, vendor  may  resckid  contract,  89,  40. 

Forms  <tf  contract  to  be  annexed  to,  40, 43. 

Clause  where  purchaser  is  not  to  call  for  lessor's  title,  43. 

that  lease  is  subject  to  certain  rates  and  covenants, 

44. 

that  purchasers  shall  indemnify  each  other  against 

rents  contained  in  original  lease,  44. 

that  purchaser  shall  be  let  into  possession  on  under- 
taking to  pav  interest,  45,  40. 

Should  DC  reaa  over  previous  to  sale,  49* 

CONDITIONAL  LIMITATIONS  :— 

How  distinguished  from  contingent  remainders  and  exe- 
cutory devises,  310,  313. 

How  far  barrable,  315. 

Of  the  requisites  to  support,  315,  318. 

Will  not  be  defeated  althoogh  preceding  estate  never  takes 
place,  318. 

AMer  if  preceding  estate  takes  place  and  fuls,  318. 

How  distmguished  from  conditions  at  common  law,  3  IS. 

CONFESSION  :— 
Of  agreement  will  take  it  out  of  the  Statute  of  Fraudsj 
when,  81 . 

CONSIDERATION:— 
Nature  of  should  be  stated  in  abstract,  2SS. 
How  to  be  set  out  in,  aS3. 
Necessary  to  raise  a  use,  341,  34),  343. 

CONTINGENT  REMAINDERS  .—• 
Defined  and  distinguished,  810,  315. 
Difference  between  and  an  executory  devise,  313,  313. 
How  they  might  have  been  destroyed,  313. 
Recent  enactments  respecting,  S14,  315. 

2  » 
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CONTRACT:— 

(See  AgreemcBt.) 

CONVEYANCE  :— 

It  should  be  stipulBted  at  whose  expense  it  is  to  be  pre- 
pared, 38,  99. 

If  not,  must  be  borne  by  purchaser,  88. 

Purchaser's  solicitor  is  entitled  to  prepare  it  where  there 
is  no  stipulation  to  the  eontrary,  38. 

Practical  renuurks  respecting,  38,  30. 

Clause  where  vendor's  solicitor  is  to  xnrepare,  99. 

Of  devised  property  will  reroke  a  prior  will,  when,  360, 
301,  308. 

COPARCENERS  ;— 
Partition  by  will  not  revoke  a  prior  will^  when,  359,  364. 

COPY  OF  COURT  ROLL:— 
Examination  of  must  be  at  vendor's  expense,  31. 
CUnse  exonerating  vendor  from  expense  of,  32. 

COPYHOLDS  :— 
Should  be  stated  in  contracts  or  conditions  by  whom  the 

expense  of  surrenders  and  admittances  is  to  be  borne, 

S3. 
Otherwise  must  be  borne  by  purchaser,  33. 
Also  the  fine,  33. 

Tenant  of  may  transfer  his  estate,  114,  159. 
Cannot  by  cgected  by  the  lord  iw  long  as  he  observes  the 

custom,  159> 
But  cannot  generally  lease  without  license,  169. 
To  effect  a  forfeiture,  a  common  law  interest  must  pass, 

160. 
Estates  tail  in,  how  barred,  lOS,  108. 
How  to  be  abstracted,  217,  229. 

Additional  abstract  will  be  required  of,  when,  217)  818. 
Not  within  the  Statute  of  Uses,  337. 

CORPORATIONS:— 

Ecclesiastical  formerly  restrained  from  alienation  beyond 

granting  leases,  172, 173,  176. 
Exceptions  with  respect  to  incumbents,  172. 
Powers  of  lay  corporations  to  alienate,  172. 
How  restricted  by  statutory  enactments,  172,  173. 
Disabled  from  holding  lands  without  license  from  the 

Crown,  174. 
Alterations  effected  hj  recent  enactments,  175,  176,  801. 
Incapable  of  being  s^sed  to  a  use,  337. 
But  may  take  by  way  of,  temble,  338. 

COUNSEL  :— 
Abstract  should  be  submitted  to,  when,  298. 
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COURTS  OF  EQUITY:— 
Wm  not  generally  decree  the  spedflc  perfonnance  of  a 

parol  contract,  80. 
Exceptions  to  this  rule,  81. 
WiU  relieve  a  copyholder  from  a  forfeiture,  when,  l6l . 

COVENANTS  :— 
How  to  be  abstracted,  226,  227. 
No  objection  to  title  that  the  usual  have  been  omitted  in 

former  conveyances,  369. 
When  inserted,  it  will  be  proper  to  see  that  they  have  been 

Altered  mto  by  the  necessary  parties,  369. 
WiU  not  run  with  the  land  when  entered  into  by  parties 

between  whom  there  is  no  privity  of  estate,  369. 
For  title,  practical  observations  upon,  373. 
For  seisin  and  right  to  convey,  371,  372. 
For  quiet  enjoyment,  372,  375. 
Freedom  from  incumbrances,  876. 
For  further  assurance,  375. 

COVERTURE  :— 
Woman  disabled  from  entering  into  contracts  during,  128. 
What  acts  done  by  her  during,  are  valid,  128,  131. 

CROPS  :— 

Sale  of  within  Statute  of  Frauds,  when,  68.  74,  77.  78. 
When  not,  75,  78.  ./  ,//,/o. 

CROSS  REMAINDERS  :— 
Will  be  impUed,  when,  306,  S07. 

CURTESY  :— 

A  tenant  for  life,  163. 

Has  a  more  extensive  power  of  disposition  than  an  ordinary 
tenant  for  life,  when,  163.  ' 

CYPRES  DOCTRipJE:— 
What,  297,  298. 
Only  allowed  in  wills,  297. 
And  only  applicable  to  real  estate,  297. 

DEATHS:— 
Costs  in  furnishing  evidence  of  must  be  borne  by  vendor  31 
Clause  exonerating  him  from,  82. 

DEBTS:— 
Where  lands  are  devised  charged  with,  devisor  may  tell  to 

pay  them  oflF,  19,  230. 
Unless   specified   or   scheduled,  purchaser   of  property 
charged  with  is  exonerated  fivm  seeing  to  applicatitm  uf 

£iirchase-mone;$r,  230. 
erwise  if  specified  or  scheduled,  230. 
Devise  of  lands  charged  with  will  pass  the  fee,  271,  3(7?* 
2p2 
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DECEIT:— 
Actkm  for  will  lie  when  property  is  wilfoUy  minepire- 

•ented,  when,  S7. 
Bequiaites  to  rastidn,  S7. 

DECLARATION:— 
Claiue  directmg  that  it  ahaU  be  aafBdent  evidence  of  idea* 
ti^  of  premiaea,  37. 

DECLARATION  OP  TRUST  :— 
(See  Traata.) 

DECREES:— 
Salea  under.    (See  Salca  befiDre  the  Maater.) 
Must  be  set  out  in  abstract,  how,  SS4. 

DEEDS:— 

Expense  of  production  mnat  be  borne  by  vendor,  when,  31. 

Clause  exonerating  him  from  e^qiense  of  producing,  33. 

Clause  that  purchaaer  ahali  be  at  the  expense  of  com- 
paring, 33. 

Clause  that  vendor  shall  retein,  37. 

Suggestions  as  to  stipulations  respecting  the  possession 
of,  38,  45. 

Practical  directions  for  abstracting,  231. 

Of  the  execution  and  atteatation  of,  276,  381. 


Of  the  seaUnff  and  delivery,  381. 
Signing  not  absolutely  x 


/  necessary,  377. 
Act  of  sealing  muat  precede  the  deliveiy,  379. 
One  attesting  witness  sufBdent,  380. 
Not  essentaalto  the  validity  of  the  deed  that  witness  should 

subscribe  his  name  to  it,  380. 
Practical  obaervations  respecting,  380, 381. 

DEPECTS:— 
No  unfair  attempt  should  be  made  to  conceal,  36. 

DEPOSIT:— 
Clause  relating  to  payment  of,  90. 
Clause  declaring  that  it  shall  be  forfeited  to  vendor  in  case 

purchaser  fails  to  fulfil  his  contract,  40. 
Auctioneer  considered  as  stakeholder  of,  when,  51. 
Ldabilities  of,  respecting,  51,  53. 

DESCENTS  :— 
Costs  of  producing  evidence  of  must  be  borne  by  vendor, 

31. 
Clause  directing  that  these  expenaea  shall  be  borne  by 

purchaser,  33. 
How  to  be  abstracted,  S34,  SSft. 
Important  alterations  in  the  law  of  eflfected  by  recent 

enactments,  407,  4^* 
How  the  lineal  inheritance  formerly  deeccnded,  406. 
Coarse  and  order  of  deseent,  400. 
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Alterations  effected  in  by  a  recent  rtatate,  409)  410,  413, 
416,  417,  420. 

Males  preferred  to  females,  410. 

Half-blood  excluded  from  taking  by,  when,  416. 

Maj  now  inherit,  4l6. 

Heir  would  formerly  have  taken  by,  instead  of  by  devise, 
when  he  was  hdr  to  the  testator,  417,  418,  419,  420. 

Alterations  in  the  law  in  thif  respect,  417,  420. 

Would  formerly  have  tolled  an  entry,  417. 

Heir  now  deprived  of  this  advantage  by  more  recent  en- 
actments, 421. 

Could  not  formerly  have  been  traced  through  an  attainted 
person,  422,  423. 

Law  now  altered  in  this  respect,  how,  424. 

DEVISE  :— 

(See  WiU.) 

DISABILITIES  :— 

Le^  will  prevent  the  operation  of  the  Statute  of  limita- 
tions, when,  181. 

Imprisonment  formerly  so  considered,  183. 

Not  included  in  recent  Statute  of  Limitations,  181 . 

Absconding  to  avoid  justice  not  a  disability  within  protec- 
tion (rf  statute,  182. 

DISCONTINUANCE  :— 

Tenant  in  tail  might  have  barred  the  entail  by,  when,  151. 
It  must  have  been  effected  by  a  tortious  mode  of  assu- 
rance, 151. 
Effect  of  destroyed  by  recent  Statute  of  Limitations,  151 . 

DISENTAILING  DEEDS  :— 
Clause  directing  that  vendor  diall  be  at  the  expense  of,  94. 
Will  pass  both  legal  and  equitable  estate,  145. 
Also  mere  rights,  145. 

Wiil  produce  the  effect  a  recovery  would  have  been  for- 
merly, when,  145. 
Practiod  observations  respecting,  14S,  148. 

DORMANT  INCUMBRANCES  :— 
Fatal  objection  to  a  tiUe,  9*  10. 

DOWER  :— 

Estate  in  wiU  not  constitute  a  protector  of  a  settlement, 
139. 

DRUNKENNESS  :— 
Equity  will  permit  to  be  set  up  as  a  defence  to  a  specific 

periormance,  when,  121. 
Wliether  it  can  be  set  up  as  a  defence  to  an  action  at  law, 

122. 
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ELECTION:— 
Doctrine  of,  994, 339. 
What  will  be  sufficient  to  niae,  S9«. 
What  penons  will  be  bound  to  elect,  390,  399. 
What  acts  will  amount  to,  830. 

ENROLMENT:— 
IMaentailinjT  deeds  require,  144. 

No  proof  of  execution  of  deed  is  reqiured  at  time  of,  144. 
Certificate  of  no  proof  of  execution,  144. 

EQUITABLE  ESTATES:— 
May  be  enjoyed  in  the  same  condition  as  legal  estates,  189. 
Owners  ofvaaj  convey,  189* 
May  call  upon  trustees  to  convey  to  them,  189. 
Application  of  the  rule  in  Shelley's  case  to,  994,  396. 

EQUITY  :— 

(See  Courts  of  Equity.) 

ERRORS:— 

Clause  directing  that  errors  in  description  of  pr<^>erty  shall 
not  annul  sale,  95,  3ff,  37. 

ESCROW:— 
When  deed  is  delivered  as,  it  should  be  ascertained  that  all 

conditions  have  been  performed,  943. 
Does  not  take  eflfeet  till  the  conditions  are  performed,  380. 

ESTATE  :— 
Vendor's  soUcitor  should  ascertain  what  his  client  takes  in 

the  property,  7. 
The  term,  when  inserted  in  a  will  passed  the  fee,  vrhea, 

251,  953. 
When  its  more  extensive  import  was  held  to  be  restrictiTe, 

953,  955. 

ESTATES  OUTSTANDING:— 
When  it  will  be  advisable  to  get  them  in,  8. 
Clause  directing  that  txpenae  of  shall  be  borne  by  pur- 
chaser, 39. 

ESTATE  FOR  LIFE  :— 
Vendor's  solidtor  should  ascertain  how  it  may  be  sold  to 

best  advantage,  7< 
May  be  alienated  unless  restrained  by  e:q>res8  condition, 

152. 
What  alienation  of  will  create  a  forfeiture,  159. 

ESTATE  TAIL:— 
Expense  of  barring  must  be  borne  by  vendor,  31,  34. 
Clause  directing  that  vendor  shall  be  at  expense  of,  34. 
Operation  of  contracts  upon,  113. 
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ESTATE  TAIlt— continued. 
Effect  of  fines  and  recoveries  upon,  136,  138« 
How  barrable,  142,  153. 
In  copyholds  how  barrable,  l02,  103. 
How  to  be  abstracted,  226,  227. 

Devise  of  will  not  lapse  by  death  of  tenant  in  tail  in  tes- 
tator's lifetime,  when,  280,  281. 
What  words  wiU  create,  282. 
When  it  will  arise  by  implication,  240,  304. 

ESTATE  PUR  AUTRE  VIE  :— 
Vendor's  solicitor  should  ascertain  how  it  may  be  most 
profitably  disposed  of,  87. 

ESTATES  AT  WILL  :— 
What  so  considered,  G7. 

EVIDENCE  .— 
Parol  inadmissible  to  add  to,  subtract  from,  or  contradict  a 

written  instrument,  12,  15. 
When  admusible  to  explain  a  written  document,  87,  89. 
As  a  general  rule  inadmissible  in  equity  as  well  as  at  law, 

65,  87. 
When  admissible  in  equity,  87,  88,  89,  95. 

EXECUTION  :— 
Clause  of,  how  to  be  abstracted,  227,  228. 
If  done  in  any  particular  manner  it,  should  be  so  stated, 
228. 

EXECUTION  OF  DEEDS  :~ 
(See  Deeds.) 

EXECUTION  OF  WILLS  :— 

(SeeWilla.) 

EXECUTORS:— 
Where  they  have  a  mere  authority  to  sell  real  estate,  power 

does  not  arise  unless  personal  powers  deficient,  180, 187. 
Devise  to  upon  trust  to  sell  generally  will  give  them  the 

fee,  187. 
Aliter  where  lands  are  simply  directed  to  be  sold  by  them, 

187. 
Have  an  absolute  power  of  disposition  over  the  testator's 

personal  property,  191. 
Disposition  oy  one  only,  binding  on  his  executors,  191. 
Aliter  in  the  ease  of  atuninistrators,  191  • 
Disabled  from  purchasing  the  testator's  effects,  205. 
Whether  renouncing,  may,  275. 

EXECUTORY  DEVISE  :— 
And  contingent  remainders,  distinctions  between,  812« 
May  be  limited  after  an  estate  in  fee  simple,  813. 
Cannot  be  barred,  313. 
Recent  enactments  respecting,  314,  316. 
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EXECUTORY  TRUSTS  :— 
Courts  of  tqnatf  have  allowed  a  dxffnreBt  eoDrtmctum  re- 
specting, than  in  the  case  of  trusts  executed,  S94,  296. 
Distinction  between,  394,30, 

FACTS:— 
How  to  be  set  out  in  abstract,  335. 

FATHER :— 
Purchases  by,  In  the  name  of  a  duld,  when  eonsidefcd  an 

advancement,  108, 197* 
When  not,  194. 
Could  not  formerly  have  derived  real  property  through  a 

son,  409* 
Alteration  effected  by  recent  enactments,  409,  410. 

FEE  SIMPLE  :— 
Will  pass  in  a  will  without  words  of  limitation,  when, 

949,880. 
When  it  will  arise  by  implication,  262. 

FELONS  :— 

Incapable  of  holding  landed  property,  177* 
Conveyances  by,  how  fax  effectual,  177,  178* 

FEME  COVERT:— 
(See  Married  Women.) 

FEOFFMENT  :— 
Made  without  apparent  cause,  renders  inquiry  necessary, 
243. 

FINE  :— 
By  a  lunatic,  when  valid,  135. 
Effect  of  upon  estates  tail,  13<(,  138. 
Analogy  between,  and  assurances  under  the  Fine  and 

Recovery  Substitution  Act,  146,  147. 
Defects  in,  how  cured,  150. 
How  to  be  abstracted,  220,  231,  823. 
If  levied  without- any  ostensible  cause,  renders  inquiry 

necessary,  343. 

FIXTURES  :— 

If  to  be  paid  for,  it  should  be  so  stated,  34. 
Clause  stipulating  tiuut  they  an  to  be  paid  for,  35. 

FRAUDS  (STATUTE  OF):— 
Requires  all  a^eements  to  be  in  writing,  66. 
A^ements  within  first  and  second  sections,  66,  68. 
License  not  within,  whei),  68,  69. 
Exceptions  in,  with  respect  to  leases,  70,  71.. 
Interests  within  the  third  section,  71. 
Agreements  within  ^e  fourth  section,  73,  93. 
Part  performance  will  take  case  out  of,  when,  83. 
Parol  evidence,  how  far  admissible  under,  87,  89. 
What  will  be  a  sufBcient  atgnatsre  under,  89,  93. 
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FRAUDULENT  CONVEYANCE  :— 

What  species  of  Msuranoe  will  be  so  considered,  192. 

Conveyance  taken  in  the  name  of  wife  and  children  not  so 
considered,  when,  193,  195,  19^,  197. 

Will  not  prejudice  bondjide  purchasers,  even  with  notice, 
192,  190,  197. 

Purchaser  of  an  equitable  interest  will  be  entitled  to  pro- 
tection against,  196>  197* 

Also  equitable  mortgagees,  197' 

QRANTING  CLAUSE  :— 
How  to  be  set  out  in  abstract,  823. 

HABENDUM  :~ 
How  to  be  set  out  in  the  abstract,  334,  335. 
Where  there  are  sereral  clauses  of,  245,  247* 
When  rejected  as  repugnant  to  the  premises,  246. 
Will  be  allowed  to  control  the  premises,  when,  345, 347. 

HALF-BLOOD  :— 

Could  not  formerly  have  inherited  from  each  other,  305. 
How  altered  by  recent  enactments,  365,  366. 

HEIR.^ 
Reference  to,  may  create  an  estate  by  implication,  when, 

367,  268. 
Devise  to  formerly  void,  336,  417,  ^20. 
Recent  enactments  respecting,  417,  420. 
Will  be  put  to  his  election,  when,  326,  327. 

HEIRS  OP  THE  BODY  :— 

Limitation  to,  after  a  preceding  estate  of  fireehold  in  the 
ancestor  wUl  create  an  estate  tail  in  him,  282,  286. 

AlUer  when  no  estate  of  freehold  is  limited  to  him,  386, 
387. 

Limitation  to,  as  purchasera  will  cause  the  estate  to  de- 
scend in  like  manner  as  if  derived  from  the  ancestor, 
887. 

May  be  explained  to  mean  sons,  children,  or  the  like,  887. 

What  words  will  supply  the  place  of,  a99>  304. 

HEIRSHIPS  :— 
Expense  of  proving  must  be  borne  by  the  vendor,  31. 
Clause  stipulating  that  the  expense  of  proving,  if  required, 
must  be  defrayed  by  the  purchaser,  32. 

HEREDITAMENTS  :— 
The  fee  would  not  fonneriy  have  passed  by  a  devise  under 
those  terms,  367. 

HUSBAND  :— 
Wife  cannot  contract  or  coovey  without  his  consent,  188, 

133. 
Extent  of  power  over  wife's  property,  181,  133. 


442  ikdbxj 

BVSBAVD-HMnHnued. 
Hm  in  abaolttte  power  over  her  leaseholds,  133. 
If  married  subsequently  to  1834,  may  debar  her  of  her 

dower,  133. 
But  not  if  married  previously,  133. 
May  defeat  his  wife's  fireebench,  134. 
Purchase  in  the  name  <rfwife,  how  fur  binding  on  him,  193. 

ILLUSORT  APPOINTMENT  :— 
(See  Power.) 

IMPLICATION:— 
When  estates  will  arise  bv,  S49,  259,  S66,  304. 
When  an  estate  in  fee  will  arise  by,  359,  266. 
Beference  to  a  person  as  heir  may  create  an  estate  by,  967. 
When  an  estate  tail  will  arise  by,  304. 

IMPRISONMENT  :— 
Formerly  considered  as  a  legal  disability,  182. 
Not  inserted  in  recent  Statute  of  Limitations,  182. 

IMPROVEMENTS:— 
Agreement  that  tenant  shall  pay  an  additional  sum  beyond 

his  rent  in  consideration  of,  not  considered  as  rent,  71* 
Nor  an  agreement  concerning  lands  within  the  Statute  of 

Frauds,  71* 
Laying  out  money  in,  evidence  of  part  performance,  when. 


INCUMBENTS  :— 
How  enabled  to  raise  money  on  their  livings,  172. 
Or  to  exchange,  172. 

INCUMBRANCES:— 
When  property  is  intended  to  be  sold  subject  to,  they 

should  be  particularised  in  the  conditions  of  sale,  18. 
Annuities  are  considered  such,  and  not  mere  matters  of 

conveyance,  18. 
Notice  of  to  agent,  ec^uivalent  to  notice  to  principal,  38, 39. 
Indemnity  may  be  given  against,  when,  44. 

INFANCY  :— 
A  legal  disability,  181. 

INFANT  :— 
Cannot  enter  into  a  contract,  126. 
Cannot  recover  back  deposit,  when,  126,  127» 
Aliter  if  firaud  has  been  practised  upon  him,  127. 
Confirmation  by  after  he  comes  of  age,  how  hx  binding, 

127,  128. 
What  acts  will  amount  to  a  confirmation  by,  127,  13d. 
How  far  bound  by  the  acts  of-others,  128. 
Purchases  of  made  by  him  during  minority  may  be  affirmed 
or  waived  on  attaining  mqjori^,  199* 
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INFANT— continued. 
Once  affinned  by,  cannot  afterwaids  be  annulled,  199. 
What  acts  will  amount  to  a  confirmation,  199,  300. 

INHERITANCE  :— 
The  fee  will  pass  undor  t'.UMe  terms,  957* 

INSOLVENCY:— 
How  to  be  stated  in  the  abstract,  232,  233. 

INSURANCE  :— 
If  vendor's  estate  is  determinable  on- lives,  his  solicitor 

should  inquire  if  any  of  them  are  insured,  7. 
Should  ascertain  how  the  policy  of  may  be  disposed  of  to 

best  advantage,  when,  7. 

INTEREST  :— 

Clause  directing  that  purchaser  shall  pay,  30,  45,  46. 

Purchase-money  will  carry,  when,  99t  102. 

Rules  respecting,  will  apply  equally  to  an  estate  in  re- 
mainder,  100. 

Purchaser  not  generally  chargeable  with,  where  purchase- 
money  has  been  lyin^  idle,  100,  101. 

Practical  remarks  relatmg  to,  100, 101. 

INTERPLEADER  ACT  :— 
Auctioneer  may  protect  himself  under,  when,  62. 
Evidence  of  must  be  supplied  at  vendor's  expense,  31. 
Clause  directing  that  sudi  expenses  shall  be  borne  by  the 
purchaser,  32. 

ISSUE  :— 
Operation  of  recent  Will  Act  respecting  gifts  to,  26l,  282. 
when  a  word  of  limitation,  300. 
When  of  purchase,  300. 

When  the  terms  **  dying  without,  &c."  will  be  construed 
to  relate  only  to  the  death  of  the  party,  270.  271, 304, 305. 

JOINT  PURCHASES  :— 
Will  not  go  over  to  survivor,  when,  119* 

JOINT  TENANTS  :— 
May  convey  their  estates,  114,  118. 
When  the  estate  will  not  siirvive  in  equity,  1 19* 
Different  construction  prevails  respecting,  in  a  will  than 
in  a  deed,  307* 

JOURNEYS  !— 

Expense  of  to  examine  muniments  of  title,  must  be  borne 

by  vendor,  when,  31 . 
Clause  exonerating  the  vendor  firom  these  expenses,  33. 
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JUDGMENTS  :— 
Mere  nutter  of  oonyejuee,  18. 
Fonnoly  not  usual  to  mention  them  in  abatnct,  234. 
Ought  now  to  be  Mt  out  in,  S34. 

LANDS  :— 
Mmy  pus  bj  will  without  beinff  mentioned,  when,  249. 
Fee  would  not  have  paned  under  a  devise  of,  257. 

LAND-TAX:— 
Evidence  of  ownership,  S34. 

LAPSE:— 
Devises  by  death  of  devisee  in  testator's  lifetime,  will,  380. 
Estates  tail  will  not  now  under  certain  circumstances,  280, 

281. 
When  gifts  to  children  or  issue,  will  not,  281,  282. 

LEASEHOLDS  :— 
Practical  remarks  respecting,  26, 2fl. 
When  vendor  is  unable  to  procure  lessor's  title,  he  should 

stipulate  that  purchaser  u  not  to  require  it,  42. 
Clause  ads4;)ted  tot  that  purpose,  42,  43. 
Terms  upon  which  premises  are  holden  should  be  stated,  44 . 
CUuise  to  that  effect,  44. 
Qlauses  where  the  property  b  sold  in  lots,  44,  45. 

LEASES  :— 
Clause  where  property  is  to  be  sold  sulgect  to,  20. 
What  are  within  the  Statute  of  Frauds,  68, 70. 
Cancelling,  will  not  effect  a  surrender  of,  73,  74. 
Practical  remarks  respecting  those  granted  by  corporate 
bodies,  173,  17O. 

LEGACIES  :— 
Need  not  be  specified  in  abstract  when  tiie  property  is 
devised  upon  trust  to  pay  debts,  230. 

LEGAL  ESTATE  :— 
It  must  be  ascertained  in  whom  it  is  vested,  832. 
How  executed  by  the  Statute  of  Uses,  333,  335. 

LESSOR'S  TITLE  :— 
(See  Leasehold  Property.) 

LETTERS : — 
Agreement  may  be  established  through  the  medium  of  a 

correspondence  by,  when,  95. 
It  will  be  sufficient  if  one  be  stamped  with  a  U.  15s. 

stamp,  108. 
Observations  on  statute  7  Victoxia,  c.  21,  respecting,  110, 
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LIEN  :— 
Of  vendor  on  purchased  property  for  his  unpaid  purehase- 

moner,  9«,  99-  .   ,  ^    ^     ^ 

Of  purchaser  in  case  of  contract  being  rescmded  after  be 

had  paid  his  purchase-money,  99> 

LIGHTS  :— 
Vendor  should  be  careful  to  reserve,  when,  46. 


LIMITATIONS,  STATUTE  OP  :— 
New,  will  not  confer  a  good  title  unless  its  origin  can  be 
shewn,  9,  185,  186. 


LIQUIDATED  DAMAGES:— 

Clause  directing  that  losses  upon  a  resale  shall  be  con- 
sidered as,  40. 

Entire  sum  may  berecorered,  if  clause  be  properly  penned, 
103,  104. 

AUter  where  they  are  stated  to  be  by  way  of  penalty,  104. 


LIVERY  OP  SEISIN  :— 
The  manner  in  which  it  ii  given,  or  received,  should  be 
stated  in  abstract,  SSS. 


LOTS  :— 
When  estate  is  sold  in,  each  purchaser  entitled  to  attested 

copies,  when,  6. 
When  no  title  can  be  made  to  one  or  more  of,  whether 

purchaser  can  be  compelled  to  take  the  residue,  34,  36. 
W^ere  property  ii  sold  m  some,  proviuon  should  be  made 

for  rights  of  way,  why,  86. 
Clause  stipulating  that  if  title  cannot  be  made  to  some, 

purchaser  shall  accept  the  rest  with  a  proportionate 

compensation,  86. 

LUNATIC  :— 
Disabled  from  entering  into  contract,  130. 
Acts  done  by,  may  be  annulled  by  his  committee,  130,  800. 
Not  allowed  to  plead  his  own  disability,  180. 
How  far  equity  would  be  likely  to  interfere,  181,133. 
Acts  done  by  during  lucid  interval  valid,  133,184. 
How  far  bound  hj  Uie  acts  of  other  parties,  186. 
Fines  and  recoveries  by,  186,  136. 

MARRIAGES  :— 
Expense  of  proving  must  be  borne  by  vendor,  31. 
Clause  exoneratine  him  from  this  expense,  33. 
How  to  be  stated  m  abstract,  335. 
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MARRIED  WOMAN:— 

Diaabled  from  entering  into  contnets,  128,  133. 

Cannot  convey  without  her  husband's  ooncurrence,  128, 
133. 

Disposition  by  her  must  be  enrolled,  when,  129* 

May  convev  without  her  husband's  concurrence  under  a 
I>ower  of  appointment,  129,  131. 

This  power  of  disposition  unaffected  by  the  Fine  and  Re- 
covery Substitution  Act,  131. 

Cannot  convey  as  a  trustee  without  her  husband's  concur- 
rence, 131. 

Husband  has  the  absolute  power  over  her  leaseholds,  133. 

May  be  debarred  of  her  dower,  when,  133. 

Also  of  her  freebencfa,  134. 

How  she  may  may  convey  her  estate  tail,  134. 

Acknowledgments  by,  134. 

Her  powers  as  protector  of  a  settlement,  134. 

Ma^  purchase  during  coverture,  subject  to  her  husband's 
n(|[nt  to  annul  the  sale,  199. 

But  if  she  survives  her  husband  she  may  avoid  the  sale, 
199. 

MASTER  IN  CHANCERY:— 
(See  Sales  before  the  Master.) 

MEASUREMENT:— 
Of  lands  formerly  reckoned  according  to  the  custom  of  the 

country,  !?• 
Alterations  effected  in  tiie  law  respecting,  by  more  recent 

enactments,  18. 

MERGER:— 
Often  an  important  subject  in  investigating  a  title,  367. 
When  greater  and  lesser  estate  coincide  in  the  same  per- 
son, the  leaser  will  mei^  in  the  greater,  367. 
But  the  larg^  estate  must  be  the  more  remote  one,  307* 
There  must  be  no  intermediate  estate  in  a  stranger  inter- 
posed between  the  two  estates,  367,  368. 
An  estate  acquired  by  operation  of  law  will  not  cause,  368. 

MISAPPREHENSION  OF  FACTS :— 
Will  revoked  under,  no  revocation,  when,  400. 

MISREPRESENTATION  :- 
Will  vitiate  sale,  when,  14,  10. 
Merely  as  to  quantity  maybe  matter  of  compensation,  how 

far.  Id. 
Will  subject  party  to  action,  when,  81 . 
As  to  tenure  will  vitiate  contract,  21. 
Clause  providing  it  shall  not  annul  sale,  36. 

MIXED  PROPERTY:— 
Clause  where  property  is  so  situated  providing  for  com- 
pensation, 25. 
Observations  upon,  25. 
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MONEY:— 
Evidence  of  payment  mut  be  proved  at  vendor's  expense, 

31. 
Clause  exonerating  vendor  from  this  expense,  33. 

MORE  OR  LESS  :— 
Fraudulent  misrepresentation  would  not  be  protected  bj 
employing  those  terms,  17. 

MORTGAGE  :— 

Property  being  subjected  to  is  mere  matter  of  conveyance, 

and  not  of  title,  18. 
Clause  where  the  estate  is  intended  to  be  sold  subject  to, 

19. 

MORTGAGEE  :— 
Cannot  sell  before  foreclosure,  unless  under  a  trust  or 

power  of  sale,  179,  180. 
Fine  levied  by  will  not  ,bar  mortgagor,  180. 
Lease  made  by  not  binding  on  the  equity  of  redemption, 

when,  180. 
May  sell  or  lease  under  a  power  of  sale  or  leasing,  180. 
May  confer  a  good  title  without  mortgagor's  concurrence, 

in  what  cases,  180,  187. 
Not  disabled  from  purchasing  equity  of  redemption,  206. 

NOTICE  :— 
To  agent  notice  to  principal,  38,  39< 
Of  prior  voluntary  conveyance  will  not  affect  a  subsequent 
wmdfide  purdiaser,  192* 

OPENING  THE  BIDDINGS  :— 
(See  Sale  before  Master.) 

OUTSTANDING  ESTATES  :— 
(See  Estates  outstanding.) 

OVERSEERS  OP  THE  POOR:— 
May  purchase  lands,  when,  201. 

PAPISTS  :— 
Formerly  disabled  from  holding  lands,  201,  902. 
Disabilities  of  now  removed,  202. 

PARCELS:— 
How  to  be  set  out  in  abstract,  223,  224. 
Practical  suggestions  respecting,  239. 

PAROL  AGREEMENT:— 

(See  Statute  of  Frauds.) 

PAROL  EVIDENCE;— 
(See  Evidence.) 
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PART  PERFORMANCE:— 
WiU  take  acaM  out  of  the  atataite  of  Fnods,  83,  87* 

What  will  constitute,  83,  87. 

Where  acta  amount  to,  thej  will  be  binding  on  lepwaenta 

tivea,  87. 
Remainder-man  may  be  bound  by,  when,  86,  87* 

PARTICULARS  OF  SALE  :— 
Common  practice,  to  annex  to  conditions  of,  13. 
Practical  suggestions  for  framing,  13,  14. 
Mis-description  in,  will  vitiate  sale,  when,  15. 
Of  copyholds,  should  set  out  Uie  nature  of  the  tenure,  15. 
If  determinable  on  lives,  and  one  or  more  should  have 

dropped,  those  fiacts  shovdd  be  stated,  15. 
Clauses  where  premises  are  sold  subject  to  an  annuity,  19. 
^—  to  a  mortgage,  Ip. 

to  leases,  ao. 

— —  where  the  subject  matter  of  sale  is  a  reversion,  SO. 

where  subject  to  quit  rents,  20. 

Where  the   property  sola  is  of  different  tenures,  cftre 
should  be  taken  to  distinguish  them  in,  ISO. 

PARTIES  :— 
Names  and  descriptions  of  should  be  set  out  in  abstract, 
how,  321,  223. 

PARTNERS  :— 
(See  Joint  Tenants.) 
Lease  obtained  by  one  will'  enure  for  the  be&eflt  of  the 

rest,  when,  II9. 
Deed  executed  by  one  of,  in  the  Utme  of  the  rest,  will  not 


L  by  on 
when. 


be  binding,  when,  378. 

PEDIGREE  :— 
Should  accompany  abstract,  when,  214. 

PERFORMANCE  :— 
WiiO.  take  a  case  out  of  the  Statute  of  Frauds,  when,  83,84. 
What  will  amount  to,  83,  84. 
Payment  of  money  will  not  be  M  considered,  ttmble,  85, 


PEW:— 
In  a  church,  defective  title  to,  an  insoffioient  ground  for 
rescinding  purchase  to  a  house  to  which  it  is  stated  to  be 
appurtenant,  24. 

POSSESSION  :— 
Of  sixty  years  insufficient  to  confer  a  title,  unless  its 
origin  can  be  shewn,  185,  186. 

POWERS:— 
Of  appointment  generally,  ynQ.  paas  die  Use,  189, 198*  379> 
How  to  be  abstracted,  225,  226. 
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VOWERSh-eoniimted. 
Of  utile,  whether  it  can  be  ezerciBed  when  some  of  donees 

refuse  to  concur,  274,  376. 
Whether,  if  given  to  executors,  it  will  surriye,  275,  2/6. 
Precise  terms  of  must  always  be  complied  with,  386. 
Practical  obserrations  respecting,  381,  383. 
Of  illusoxy  appointments  undor,  352,  354. 
As  to  wills  made  under,  387i  388. 

PRIVATE  CONTRACT  :— 
Vendor's    solicitor    should   ascertain    whether   property 

mi^ht  not  be  sold  more  advantageously  by,  8. 
Practical  suggestions  respecting,  9,  10. 

PROBATE  :— 
Fact  of  should  be  stated  in  abstract,  how,  321. 

PROMISSORY  NOTE  :— 

Auctioneer,  by  taking,  renders  himself  personally  liable  to 
the  amount  to  vendor,  63. 

PROPERTY:— 
.  Should  never  be  niBdeacribed  in  particulars  or  conditions 

of  sale,  15,  16. 
The  term,  when  used  in  a  will,  will  pass  the  fee,  when, 

936. 
When  not,  226. 

PROTECTOR  :— 
Powers  of  a  married  woman,  as,  134. 
Office  of  is  assimilated  to   the  former  tenant  to   the 

praecipe,  138. 
Qualifications  requisite  for  the  office  of,  ISO. 
How  to  be  appointed,  141,  179. 
Powers  of,  141,  143,  189. 
Consent  of,  how  far  necessary  to  dispositions  by  tenants 

in  tail,  143,  147. 
How  such  consent  may  be  given,  144,  145. 
If  once  given  caimot  afterwards  be  retracted,  145. 

PUFFING  :— 

Will  vitiate  sale,  when,  56,  58. 

PURCHASE.MONEY  :— 

(See  Lien.) 

PURCHASER:— 
Auctioneer  agent  for,  how  far,  50. 
Under  a  decree,  cannot  substitute  another  person  in  his 

Slaoe  without  leave  of  the  Court,  64. 
untary  conveyances  void  against,  when,  193. 
What  persons  so  considered,  196,  197* 
Wliat  persons  are  incapable  of  becoming,  198f  199« 
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PURCHASES  :— 
In  the  nmme  of  wife  and  children,  when  considered  as  an 
advancement,  193,  196* 

QUIT  RENTS  :— 
Clause  when  property  is  intended  to  be  sold  subject  to,  SO. 

RECEIPT  :— 
Memorandum  of  should  be  abstracted,  288. 

RECITALS  :— 
How  to  be  abstracted,  323. 

RECOVERY  :— 
Could  onlj  have  been  suffered  by  tenant  in  tail  in  posaes* 

sion,  125. 
Might  have  been  of  an  equitable  as  well  as  of  a  legal 

estate,  137. 
Effect  of,  by  lunatic,  125,  126. 
Operation  of,  137. 

Restrictions  upon,  how  removed,  156. 
Defects  in,  how  cured,  150. 
How  to  be  abstracted,  820,  831. 
Suffered  without  apparent  cause,  renders  inquiry  necessary, 

243. 

REDDENDUM  CLAUSE  :— 
How  to  be  inserted  in  abstract,  225. 

REFEREE  :— 
Clauses  appointing,  35. 

REGISTRATION  :— 
Of  deeds  should  be  abstracted,  when,  S28. 

REMAINDER:— 
Estate  in,  may  be  devised  under  those  terms,  356. 
Will  pass  the  fee,  when,  256. 
When  not,  257. 

REMAINDER.MAN  :— 
Mav  be  bound  by  contract,  when,  86,  87. 
Will  not,  generally  speaking,  be  bound  by  any  acts  of 
tenant  for  life,  87* 

RENEWABLE  LEASEHOLDS:— 

(See  Leaseholds.) 

RENT  :— 
Amount  of  should  be  truly  stated,  30. 

REPAIRS  :— 
Misrepresentation  respecting,  will  render  persons  liable  to 
action,  when,  37. 
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HEPUBLICATION:— 
Of  will  before  the  Statute  of  Fraudi  might  have  been  effected 

by  parol,  403. 
But  cannot  be  since,  405. 
May  be  done  by  a  codicil,  406. 
Effect  of,  406,  406. 

REPUGNANCY  :— 
When  it  occurs  in  a  deed,  the  fonner  danae  will  generally 

prevail,  244,  247. 
C&ntra  in  a  will,  246,  248. 
When  between  prenuaea  and  habendum,  the  fonner  w>ll 

generally  prevul,  246. 
Wlben  the  construction  will  be  otherwise,  246. 

JIEQUISITIONS  OF  TITLE :— 
How  usually  inserted,  243. 

RESULTING  TRUST  :— 
When  a  purchase  taken  in  the  name  of  a  third  person  will 
be  so  considered,  193,  197. 

REVERSIONS  im- 
practical suggestions  respecting  the  sale  of,  20. 
Clause  for  inserting  in  conditions  of  sale  of,  20. 
Will  pass  under  a  devise  by  those  terma,  266. 

REVOCATION  OF  WILLS :— 

By  aubaequent  conveyancea,  366,  36l,  362,  363. 

Deed  obtuned  by  fraud  or  compulaion  will  not  operate  as, 
Memble,  361. 

Contract  to  aell  will  effect,  when,  36l,  362. 

Effect  of  new  Act  upon,  363,  364. 

Alteration  in  drcumatancea  of  testator'a  family  will  cauae, 
when,  364,  367. 

Might  before  the  Statute  of  Frauda  have  been  effected  by 
parol,  391. 

But  it  muat  have  expreased  a  preaent,  and  not  a  future, 
intent.  391. 

What  will  be  aufficient  within  the  atatute,  S91,  393. 

What  not,  391,  393. 

A  subsec^uent  will  has  that  operation,  when,  393,  396. 

By  burning,  tearing,  or  otherwise  destroying,  observations 
on,  396,  398. 

Destruction  of  will  by  mistake  will  not  operate  as,  398. 

Obliteration  will  operate  as,  how  far,  399* 

When  made  under  a  miaapprehenaion  of  facta,  inopera- 
tive, when,  400. 

RIGHT  OF  ENTRY:— 

If  only  for  apedal  purposes,  may  afford  a  subject  for  com- 
pensation, when,  26. 

Could  not  formerly  have  been  granted  or  devised,  II6, 363, 
364. 

Recent  enactments  respecting,  117,  364, 
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RIGHT  OF  POSSESSION  :— 
Could  Bot  formeriy  have  been  truuferred  at  law,  ll6,  954, 

355. 
Recent  enactments  respeeting,  117,  355. 

ROMAN  CATHOLICS  :— 

(See  Papists.) 

SALE  :— 
Value  should  be  asoertained  prior  to  offering  property 

for,  S. 
Also  the  title  inrestigated,  2,  5. 
Power  of,  whether  it  can  be  exercised  when  some  of  the 

donees  refuse  to  concur  in,  87^,  275. 
Whether  when  given  to  ^ecutors  it  will  surviye,  275. 
When  directed  generally,  without  stating  by  what  person  it 

is  to  be  exercised,  by  whom  to  be  made,  27^,  278. 

SALE  BEFORE  THE  MASTER:— 
How  conditions  of  should  be  firamed,  48. 
Bidder  sicns  his  name  to  bidding  in,  59' 
How  purokaser  gets  his  bidding  confirmed,  59, 641. 
How  order  for  sale  by  private  contract  may  be  obtained, 
64. 

SEALING:— 
Essential  to  the  validity  of  a  deed,  S77* 
By  grantor  sulBdent  without  signature,  when,  S77* 
Must  fweccde  delivery,  379. 
Not  a  sufficient  signature  to  give  validity  to  a  will,  385. 


SHELLET*S  CASE  :— 
When  the  rule  in  will  sp|»ly,  28S,  385. 
Requisites  to  the  i^pplication  of  the  rule,  285,  296. 
Application  of  the  rule  as  to  equitable  estates,  294,  290. 
As  to  copyholds,  298,  299- 
Cannot  i^iply  to  estates  for  years,  299. 

SHERIFF:— 
May  sdie  leases  or  tenns  lor  years,  191* 
May  also  sell  the  same,  I91,  192. 
But  doubtful  if  he  can  seU  an  estate  pur  autre  vie,  192. 

SHOOTING  :— 
Ri^  of,  how  for  matter  of  title,  16. 


SIGNATURE  :- 
wtioneerl 
t  wiU  be  a  sufficient,  witfun  the  Statute  of  Frauds,  89, 


By  auctioneer  how  for  binding  on  pnrdiaser,  58. 
What  wiU  be  a  sufficient,  witluBt'    '~ 


93. 

Indorsement  on  a  dranriit  sufficient,  when,  90,  91* 
Stamping  the  name  sufficient,  when,  91* 
By  mark  sufficient,  when,  9>' 
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SIGNATURE— «m«n«tfrf. 
Name  of  party  neoenary  to,  pi,  9a. , 
Bpr  a  witness  sufficient,  when,  {^. 

Not  absolutely  necessary  to  the  validity  of  a  deed,  377,  881. 
Utberwise  when  prescribed  by  the  terms  of  a  power,  381. 
Not  formerly  necessary  in  the  case  of  a  will,  383. 
But  rendered  indispensable  by  the  Statute  of  Frauds,  384. 
What  would  have  been  sufficient  undcv  thAt  statute  884 
What  under  stat.  l  Vict.  c.  26,  386.  ' 

By  mark  sufficient,  when,  386. 
Affixing  a  seal  insufficient,  386. 
SLANDER  :— 
Of  title  wiU  render  party  liable  to  action,  when,  67. 
Reqmsites  to  support  such  action,  68. 
SOLICITOR:— 
How  vendor»s  should  proceed  previously  to  the  sale,  7,  12. 
Name  of,  usually  inserted  in  advertisement,  10. 
Also  in  conditions  of  sale,  13. 
Of  purchaser,  his  duties,  47,  48,  S87. 
Proper  party  to  prepare  conveyance,  38. 
But  it  may  be  stipulated  that  it  shall  be  prepared  by  ven- 

dor's  solicitor.  38.  ' 

Unable  to  purchase  of  his  dient,  when,  304. 
^tics  of,  with  respect  to  the  investigation  of  the  title,  237. 
Should  submit  abstract  to  counsel,  337,  339. 
Practical  suggestions  respecting,  237,  239. 
How  far  liable  when  he  accepts  an  unmarketable  title,  828. 
SON:— 

When  a  word  of  limitation,  303. 
STAMPS  :— 
Agreements  will  require,  when,  107,  HI. 
what  will  be  requisite  when  letters  are  set  up  as  an  affree- 

ment,  108,  ill.  r  -b 

Want  of  does  not  invalidate  agreement,  109. 
But  until  stamped  cannot  be  received  in  evidence,  109. 
What  agreemento  will  not  require,  1 10. 
Obwsrvation  upon  recent  enactments  respecting,  110,  111. 
.  Of  deeds,  ought  to  be  inserted  undemeadi  the  date,  222. 
STATUTES  :— 
13  Ed.  1  (Sstatet  tail),  135. 
6  Ed.  1  (Dower),  166. 
60  Ed.  3,  c.  6  (£/»»),  334. 

1  Rich.  2,  c.  9  (Real  acHoru),  334. 

2  Rich.  2  (r«M),  334. 

I  Hen.  4,  c.  16  (Real  actions),  334. 

II  Hen.  6,  c.  6  (Waste),  334. 

I  Rich.  3,  c.  1  (Uses),  334. 

4  Hen.  7,  c.  17  (Wardships),  334. 

II  Hen.  7  (Entails),  149,  160. 
19  Hen.  7  (Wardships),  334. 

'  27  Hen.  7  (Uses),  335,  848. 
82  Hen.  8,  c.  1  (WiUt),  383- 
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STATUTES— conitMMrf. 
33  Hen.  8  (CofporotioM  feoMT),  17«. 
1  Elix.  c.  19  (Corporatiofu),  17s. 
13  Elis.  c.  6  iVohmtaiy  amoeyamee$),  197- 
IS  Elis.  c.  10  (Leatet),  173. 
IS  Elis.  c.  SO  (Corporations),  ITS. 
U  Elis.  c.  11  (CorporaHotu),  ITS. 
18  Elis.  e.  3  (Letueg),  ITS. 

18  Elis.  c.  11  (Corporation  leiue$\  ITS, 

3T  Elis.  c.  193  (Fraudulent  conveyanea),  I9S,  19S,  197- 

43  Elis.  c.  49  (Corporationo),  ITS. 

1  Jac.  1,  c.  S  (Leaae»\  ITS. 

1  Jac.  1,  c.  15  (BankrupU),  l64. 

30  Jac.  1,  c.  19  (Bankrupts),  164. 

39  Car.  3,  c.  3  (Statute  of  Frauds),  13,  50, 66, 96, 192,  337, 

348  (Auctions),  55. 
7  Geo.  3,  c.  36  (AnmUOes,  Infamts),  138. 
17  Geo.  S,  c.  50  (Auctions),  65. 
17  Geo.  3,  c.  53  (Adoowsons),  ITS. 

19  Geo.  3,  e.  86  (AucHons),  54. 

31  Geo.  3,  c.  66  (Incumbents  o/lwings),  173. 
87  Geo.  3,  c.  13  (Auctions),  54. 

43  Geo.  3,  c.  38  (Roman  Catholics),  303. 

46  Geo.  3,  c.  8  (Ancient  demesne),  163. 

43  Geo.  3,  c.  116  (Sales  for  redemption  ofland~ta*),  55. 

47  Geo.  3,  c.  135  (Bankrupts),  164. 

54  Geo.  3,  c.  3,  c.  145  (Traitors  and  felons),  177,  ITS. 

55  Geo.  3,  c.  184  (Stamps),  107,  !!•,  I66. 
4  Geo.  4,  c.  3  (Admeasurement),  17. 

6  Geo.  4,  c.  16  (BankrupU),  55,  l64. 

7  Geo.  4,  c.  57  (Insolvent  debtors),  55. 
10  Geo.  4,  c.  7  (Roman  Catholics),  303. 

1  Wm.  4,  c.  36  (JR«te»  of  Chancery),  1 14. 
1  Wm.  4,  c.  46  (Illusory  appointments),  343,  344. 
1  &  3  Wm.  4,  c.  56  (Bankrupts),  164,  333. 
3  &  4  Wm.  4,  c.  37  (LimUations),  145,  151,  181, 185,  31^ 
315,331.  /»»>.,-» 

c,  30  (EM^anges),  217. 

c.  69  (Corporations),  173. 

c  74  (DisentaUing  deeds),  113,  II7,   199, 


131,  163,  167,  171,  179,  189,  280,  281,  815. 

c.  104  (Descents),  266. 

C.  106  (Dower),  133,  325,  346. 

c.  106  (Traitors  and  felons),  178. 


6  &  7  Wm.  4,  c.  30  (Leases),  175,  176. 
1  Vict.  c.  36  (WiUs),  244,  262,  865,  880,  321,  364,  356,  SiJs, 

364,  366,  386,  390,  393,  396,  399. 
1  &  3  Vict.,  c.  110  (Insolvent  debtors),  55,  233,  333. 
8  Vict.,  c.  4  (Bankrupts),  l64,  333. 

7  Vict.,  c.  81  (Stamps),  110,  HI. 

7  &  8  Vict.  (Conveyances),  II7,  314. 

8  Vict.,  c.  16  (Auction  duties),  56. 

8  &  9  Vict.,  c.  106  (Conveyances),  73,  117,  !34,  152,  155, 
317,315,381,336.  /»'»/»        »         , 
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SURRENDER  :— 
(S«e  Copyholds.) 

SURRENDER  OF  TERMS  :— 
(See  SUtuteof  Frauda.) 

TECHNICAL  TERMS:— 
Want  of,  how  supplied  in  a  will,  i49,  860, 106,  S07»  S71, 
273,  279,  299,  305. 

TENANT  IN  COMMON  ;— 
May  alienate  his  estate,  1 14. 

Words  importing  a  division  will  create,  when,  308,  309. 
Whennot,  309,  310. 

TENANT  BY  THE  CURTESY.— 
Is  tenant  for  his  own  Life,  153. 

In  what  instances  he  may  have  a  more  extensive  power  of 
disposition,  153. 

TENANT  FOR  LIFE  :— 
How  he  may  dispose  of  his  estate  most  advantamously,  7. 
May,  unless  restrained  by  express  condition,  auenate  his 

life  interest,  114,  153. 
When  his  attempting  to  do  will  eflTect  a  forfeiture,  153. 
How  far  he  may  oe  restrained  from  alienating  his  estate, 
153. 

TENANT  BY  THE  PRECIPE  :— 
What,  137. 

TENANT  IN  TAIL:— 
(See  Estate  Tail.) 

TENANT  PUR  AUTRE  VIE  :— 
How  he  may  dispose  of  his  interest  to  the  greatest  advany 

tage,7. 
Unless  restrained  by  express  condition,  may  alienate  his 

estate,  114,  154. 
Estate  of,  subject  to  forfeiture,  how,  154. 

TENANT  FOR  YEARS  :— 
Unless  expresslv  prohibited  may  assign  his  term,  114, 155. 
Or  grant  an  under-lease,  155. 

Assignment  by  will  amounts  to  a  forfeiture,  when,  150. 
By  operation  of  law  will  not  amount  to,  156. 

TENURE  :— 
Where  lands  of  different,  are  sold  together,  care  should  be 

taken  to  distinguish  them,  21. 
Clause  relating  to,  33. 

TESTATUM  :— 
How  to  be  set  out  in  abstract,  333. 
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TIMBER  :— 
If  puzduaer  is  to  pay  for  it,  should  be  so  stated,  34. 
Clause  adapted  to  that  purpose,  35. 

TIME  :— 
Clanses  direeting  that  it  shall  be  considered  the  essence  of 
the  contract,  SO ;  also  Appendix,  practical  observations 
npon,  106. 

TITHES  :— 
An  olqection  to  tithes  where  estate  is  contracted  to  be  sold 
free  from,  16. 

TITLE  :— 
Should  be  investigated  by  yendor's  solicitor  previously  to 
sale,  4,  6. 

TITLE-DEEDS:— 
(See  Deeds.) 

TRAITORS  :— 
Incapable  of  holding  lands,  177. 
Disposition  of  by,  how  frr  valid,  177,  178' 

TRUST  MONEYS  :— 

Whether  they  can  be  followed  into  lands  in  which  they  are 
invested,  349,  3&0. 

TRUSTS  :— 
Declarations  of,  how  they  should  be  abstracted,  225. . 
Executory  and  executed,  distinction  between,  294,  295. 
Resulting  practical  renuurlcs  upon,  348. 

TRUSTEES  :— 

Acts  of  will  not  prejudice  cestitu  que  trust,  when,  181, 

182, 
Exceptions  to  this  rule,  181,  182. 
I^archaser  from  without  notice  would  not  be  bound  by, 

when,  183. 
Aliter  if  he  has  notice,  184. 
Statute  of  Limitations  does  not  run  in  favour  of,  when, 

185. 
May  convey  against  consent  of  cea^uis  que  trust,  when, 

186. 
A  devise  to,  upon  trust  to  sell,  passes  the  fee,  when,  I87. 
Aliter  if  the  lands  are  simply  directed  to  be  sold  by  them, 

187. 
Receipts  of,  wiU  be  a  sufficient  discharge,  when,  187. 
When  not,  187. 

Cannot  act  separately,  when,  187,  IBS* 
Cannot  purchase  the  trust  proper^,  202,  903,  204. 
How  he  may  get  rid  of  this  disability,  208,  203. 


INDBX.  457 

USES  :— 
Declantum  ci,  how  to  be  Mt  out  in  abstract,  2S5. 
Practiod  obserratioiiB  on  the  statute  of,  332,  348. 
Definition  of,  333,  347,  348. 
What  before  the  statute  of,  235,  332. 
Opeiation  of  the  statute  upon,  336,  387. 
What  description  of  property  may  be  limited  to,  337. 
To' whom  they  may  be  limitmi,  338. 
How  executed  into  possession,  338,  339. 
What  persons  may  take  imder,  who  could  not  have  taken 

at  common  law,  339,  344. 
Distinction  between  conveyances  to,  and  conveyances  at 

common  law,  344,  34S. 
Cuinot  be  limited  on  345,  346. 

VALUE  :— 
^  property  should  be  ascertained  previously  to  offering  it 

for  sale,  3. 
How  best  arrived  at,  3,  4. 

Should  never  be  exaggerated  in  advertisements,  or  in  par- 
ticulars of  sale,  20. 

VOIDABLE  ESTATE  :— 
(See  Base  Fee.) 

VOLUNTARY  CONVEYANCE  :— 
Does  not  deprive  settlor  of  a  future  power  of  disposition 

over  the  same  property,  when,  1 15,  189. 
Purchaser  unaffected  by  notice  of,  when,  11 6. 
What  species  of  instrument  will  be  so  considered,  192, 

193. 
Distinction  between,  and  purchases  taken  in  the  names  of 

wife  and  children,  193,  196. 

WARRANTY:— 
Tenant  in  tail  might  have  barred  his  issue  by,  when,  150. 
How  now  abolished,  150. 

WAYS  :— 
There  should  be  some  stipulations  respecting  the  right  of, 
when,  25. 

WILL  :— 
Expense  of  production  of,  must  be  borne  by  vendor,  when, 

32. 
Clause  exonerating  him  from  this  liability,  S|. 
How  to  be  abstracted,  229,  331. 
Should  be  abstracted  more  fully  than  a  deed,  why,  230. 
Where  different  clauses  in  are  repugnant  to  each  other, 

the  latter  will  generally  prevail,  244,  247. 
More  liberal  construction  allowed  in  the  exposition  of  than 

in  deeds,  248. 
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WILL— eonHnued. 
Fee-simple  may  pan  without  voids  of  limitatkm  by,  when, 

349,380. 
Recent  statatory  enactments  respecting,  369,363, 365, 380, 

SM,  366. 
Effect  of  subsequent  conveyances  upon,  856, 364. 
How  the  law  stood  fonnetly,  356, 363. 
How  altered  by  moreVefient  enactments,  363,  S64. 
How  revoked  by  alteration  in  testator's  fivpily  dreunfr- 

stances,  364,  S67. 
Of  the  execution  and  attestation  of,  383,  SQl. 
Piwtisions  of  the  Statute  of  Fiauds  respecting,  383,  389, 

391,  396,  399. 
Provisions  of  the  statute  1  Vict,  c  36  respecting. 
Revocation  of,  391,  400. 
Under  the  Statute  of  Frauds,  391,  393. 
Under  the  statute  1  Vict.  e.  36»  393. 
When  subseiQuent  will  revoke  a  former  one,  393,  396. 
Destruction  of,  by  burning,  tearing,  &c.»i396,  396. 
Destroyed  by  mistake  no  revocation,  when,  sgs*** 
Obliteration  or  interlineation,  how  far  a  revocation,  S99< 
Revocation  made  under  a  misapprehension  of  facts  will  not 

have  that  operation,  when,  488. 

WITNESSES:— 
Signature  by,  how  far  personaUy  binding,  91, 98. 
One  sufficient  to  the  execution  oc  a  deed,  380. 


Not  actually  neoessaiy  that  he  should  sign  his  name,  380. 
AUter  when  prescribed  by  &e  terms  of  a  poiwer,  381. 
Three  formerly  necessary  to  a  will  of  real'estate,  384. 


Aliter  when  prescribed  by  the  terms  of  a  poiwer,  381. 

Three  formerly  necessary  -    .  .     -_ 

Two  now  sufficient,  336. 

As  to  the  competency  of,  989,  S90. 

To  wills  will  lose  all  benefit  under  them,  390. 


ERRATUM. 

P.  16,  in  the  margin,  and  in  line  3,  for  "  powers  * 
rcarf  "  parcels." 
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